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(2) Francillon (Jacques), les crimes informatiques et d'autres crimes dans le domaine de la technologie
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(4) Loi n° 2000-230 du 13 mars 2000 portant adaptation du droit de la preuve aux technologies de
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(1) Art 1316 " La preuve littérale, ou preuve par écrit, résulte d'une suite de lettres, de caractéres, de chiffres
ou de tous autres signes ou symboles dotés d'une signification intelligible, quels que soient leur support
et leurs modalités de transmission. Modifié par Loi n°2000-230 du 13 mars 2000 - art. 1 JORF 14 mars
2000

(2) Art 1316-1 " L'écrit sous forme électronique est admis en preuve au méme titre que 1'écrit sur support
papier, sous réserve que puisse étre diiment identifiée la personne dont il émane et qu'il soit établi et
conservé dans des conditions de nature a en garantir l'intégrité " . Créé par Loi n°2000-230 du 13 mars

2000 - art. 1 JORF 14 mars 2000

(3) Art 1316-3 " L'écrit sur support électronique a la méme force probante que 1'écrit sur support papier ".

Créé par Loi n°2000-230 du 13 mars 2000 - art. 3 JORF 14 mars 2000
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(4) Police and Criminal Evidence Act 1984
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(1) Sieber (Ulrich), ibid, p.111.
(2) Kunsemuller (Carlos), computer crimes and other crimes against information technology in chile,
R.I.D.P.1993, p.257-258.
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Art 427 : Hors les cas ou la loi en dispose autrement, les infractions peuvent étre établies par tout mode

de preuve et le juge décide d'apres son intime conviction".
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INTRODUCTION

In the field of “marine insurance”, there are two types of insurance for

ships, i.e. “ship insurance i.e. hull insurance” and “Protection & Indemnity (P&I)
insurance”. Majority are familiar with ship insurance, as it mainly covers the
property risk of the ship under certain risks, the collision responsibility of the
ship, and the cost loss of the rescue. As for the Protection & Indemnity insurance,
due to its relatively stable professionalism and complexity, not everyone is
familiar with it ". The study analyses the cover of the third parties under
Protection & Indemnity insurance analyse rights, liabilities and duties to
associated third parties and comparison of various laws. Protection & Indemnity
(P&I) insurance does not have an official and accurate definition. The guarantee
of P&I insurance originally refers to the protection of one-quarter collision
liability and personal injury compensation liability. Compensation relates to
Indemnity, which covers the liability for damages. P&I insurance refers to the

combination of insurance and compensation insurance'?.

The current Protection & Indemnity insurance is used to refer to the
liability risk of the insurance claimed by “the Ship-owners P&I Club”. It mainly
covers the ship-owners outside the scope of the ship insurance, operates the ship
and manage liability risks such as cargo liability, pollution liability, death liability,
collision, touch liability, personal injury, wreck handling liability, fine liability
and contractual liability(3). In a strict sense, P&I insurance and marine insurance
are not an accurate classification of maritime risks. P&I insurance and ship
insurance complement each other and complement each other to build a ship
owner's risk protection system jointly. P&I insurance has been continuously

adjusted with the continuous development of social, legal and ship insurance,

(1) Ter Haar, Roger, Anna Laney, and Marshall Levine. Construction insurance and UK construction
contracts. CRC Press, 3Ed (2016):209-299.

(2) Morris, Gregory DL. "FROM TIME OUT OF MIND: A Brief History of Marine Insurance." Financial
History 124 (2018): 28-31.

(3) Han, Wang. "On If an Insurance Policy Is a Perfect Contract of Indemnity in Marine Insurance." China

Legal Sci. 6 (2018): 77.
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which has played an essential role in ensuring the gradual development of the

shipping industry M,

The proposed study aims to discuss the significance of the insurance of third
contracts (protection and indemnity) that affect insurance contracts, i.e. insurance

@ The insurance refers to the

contracts for the benefit of the third parties
compensation of the other party by linking the agreement of the party that
compensates the paid premiums. In particular, ship insurance covers the damages
or loss of terminals, cargo, ships, and property transferred between the final
destination and origin. According to the insurance below, different types of
marine insurance are offered. Insurance Hull is the first insurance of the ship-
owner and depends on the existence or capital value of the ship. If the ship is
damaged, it is mainly property damage insurance. Other insurance is a source of

income for the ship and is intended to cover the loss of income®.

Background of Study

According to Jain et al., (2018)(4), marine insurance covers all insurance
contracts intended to compensate for damages caused by natural risks of maritime
navigation. This includes potential hazards that can damage ships, products, and
others. Marine insurance has evolved since its inception, as today's coverage
covers not only ships and marine items but also a wide range of ships, including
cargo, and legal obligations that may come from sea mail or port. Marine
insurance has evolved since its inception, because nowadays there is a great
opportunity not only for ships and marine items, but also for insured items,

including cargo, goods and civil liability that may come from a maritime mission

(1) Mukherjee, Proshanto K., and Huiru Liu. "Legal Regime of Marine Insurance in Arctic Shipping: Safety
and Environmental Implications." In Sustainable Shipping in a Changing Arctic, Springer, Cham, (2018)
191-225.

(2) Ross, Jaimie. "Comment: Cleanup Cost Liability for Oil Spills: Whether the FWPCA Alternative
Remedies for Recovery of Cleanup Expenses." Florida State University Journal of Land Use and
Environmental Law 2, no. 1 (2018): 4.

(3) Ross, Jaimie. Ibid,5

(4) Jain, Akshita, S. T. Sawant-Patil, Sherif Arora, and T. B. Patil. "MARINE HULL INSURANCE USING
PRIVATE BLOCKCHAIN, FILECOIN." International Journal of Advanced Research in Computer
Science 9, no. 3 (2018) 94-99.
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or port. In the insurance of ships, even ships that are in repair are insured. This
insurance was one of the pioneers in the field of insurance since the first risks that
were covered were those of navigation, in theory, originated in the middle Ages
because of the high maritime traffic in the Mediterranean and the prohibition of

the Catholic Church to make loans to the course.

Further elaborated by Germano, (2015)'", in related to insurance, the loss of
business insurance is the most important, as the primary purpose is to compensate
for the loss of revenue if the vessel stops serving the ship because it is damaged.
Commodity insurance refers to the transport of goods from one place to another.
The seller or the buyer of the goods carries it out regularly, but it can be applied
without official sales, such as the transport of goods from one department to
another. “P&I insurance” is the primary liability insurance in the context of
shipping, as the insurer (owner) is also responsible for “personal injury and loss of
life and property”. Typically, the risks covered by P&I clubs are explained in

more detail in the insurance contract.

As a starting point, “an insurance contract is a contract where the insurer”,
the P&I Club, will pay compensation to the person who agreed, i.e. ship-owner, if
some events occur. The person entering into the contract with the insurer, and
who pays the premium, is called the person effecting the insurance contract™.
Under P&I conditions, the person who pays the premium and has affected the
insurance will be identified as a member and the beneficiary of the sum insured as
assured. Typically, the person or company affecting the insurance will also be the
beneficiary under the policy (the assured), primarily, involving the right to claim

compensation in connection with an insured casualty. However, the person who is

going to receive the compensation may be another person than that one who

(1) Germano, Elizabeth. "A Law and Economics Analysis of the Duty of Utmost Good Faith (Uberrimae
Fidei) in Marine Insurance Law for Protection and Indemnity Clubs." . Mary's LJ 47 (2015): 727.
(2) Noussia, Kyriaki. The principle of indemnity in marine insurance contracts: a comparative approach.

Springer Science & Business Media, (2007):27.
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effected the insurance due to, for instance, a unified financial interest between the

assured cover and the primary insured'".

Such persons may be called co-insured, but may also have other names. A
similar distinction is not used in English insurance law. Differently, they will use
the concept of third parties whereas the problem inherent in the distinction is
solved through the doctrine of agency, implying that the person effecting the
insurance acts as an agent for the assured or through assignments of the policy. It
is to note that the term co-insured can refer to both several assured and several
insurers. However, considering that the proposed study will cover the insurance
for the benefit of more than one assured, when the term co-insurance is mentioned
here it will mean the assured co-insurance and not co-insurance between several

insurers®.

As explained by Petrinovi¢ et al., (2017)®, Protection & Indemnity
insurance for ships flexibly cover civil liability according to the risks in each case.
However, war or terrorism damages that are covered by additional insurance and
provided by specialized insurers are excluded. The “P&I insurance” is civil
liability insurance for reimbursement; that is, the insured ship-owner must first
pay the compensation to the third party and then try to recover what was paid
from his club. It is the clause of the previous payment. As there may be several
civil liabilities for damages to third parties, who is the subject obliged to contract
the P & I insurance. This will depend on each specific case, but the tendency is to
move this obligation from the property to the operation of the vessel, that is, not
so much in the owner but the ship-owner. Although the same compulsory

insurance may have multiple insured persons other than the obligor, they can be

(1) Mohamed, Abdullah Hassan. "Marine Assured's duty of Disclouse: A Study of English and Kuwaiti Law."
Journal of Law/Magallat al-Huquq 39, no. 3 (2015):11-74

(2) Gurses, Ozlem. Marine Insurance Law. Routledge, (2015).47-49.

(3) Petrinovi¢, Ranka, Ivana Lovri¢, and Trpimir Perkusi¢. "Role of P&I Insurance in Implementing
Amendments to Maritime Labour Convention 2014." Transactions on maritime science 6, no. 01 (2017):

39-47.
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identified by their name in the insurance policy'”. A minimum amount must be
insured. Although this can sometimes be insufficient in the case of significant
losses with ships that pollute the waters with hydrocarbons, which lists several
examples in which the compensation has not reached to compensate the injured,
despite that has risen over the years. The amount of the insured capital in

passenger ships, however, has increased significantly in recent years®.

In the P&I insurance contract relationship, the insurance premium paid by
the ship-owners as the insured to the insurer (ship-owners mutual insurance
association) is generally not a fixed amount agreed by the parties before the
contract is established, and the ship-owners operation of the insurer and insurance
claims have specific right to intervene and decide; and the ship owners’ mutual
insurance association as an insurer is not for profit, and provides many services
other than insurance compensation for the insured free of charge. In addition, P&I
insurance contracts have some distinctive features that are different from ordinary
commercial insurance contracts”. P&I insurance is insurance against the legal
liability of the ship-owners for third parties. Moreover, the "third party" is any
person who, in addition to the ship-owners, has a statutory or contractual claim for
the insured vessel. “P&I insurance” is generally covered by arranging the ship to
enter the*Mutual Insurance Association”. The members of this mutual insurance
association are the ship-owners, or the bareboat charterers, ship management

companies'?.

(1) Majd, Mohammadali. "RECENT DEVELOPMENTS IN MARINE INSURANCE LAW AND
CONSEQUENCES FOR IRAN." (2018). 14.

(2) Majd, Mohammadali. Ibid,15.

(3) Petrinovi¢, Ranka, Ivana Lovri¢, and Trpimir Perkusi¢. "Role of P&I Insurance in Implementing
Amendments to Maritime Labour Convention 2014." Transactions on maritime science 6, no. 01 (2017):
39-47.

(4) Knight, Alan. "Port State Control: An Important Concept in the Safety of Life at Sea, the Protection of the
Marine Environment, and of Goods in Transit." In The Future of Ocean Governance and Capacity

Development, Brill Nijhoff,( 2018): 462-467.
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As configured by Kelsen, (2017)"), protection and indemnity insurance
dates back to the 19™ century in London, England. Currently, the ship-owners and
their charters are trying to ensure their ships and the owner receives insurance for
the goods. However, ship-owners and leasing companies are aware that goods
may be inaccurate when goods are lost or damaged at sea, and therefore require
third party indemnity insurance for liability. In the first half of the nineteenth
century, insurance companies did not want to take on third-party cargo liability
risks, so the owners responded to the creation of a joint “P&I club”. As the
volume of traffic increased in the second half of the nineteenth century, the
number of insurance claims increased, especially, as regards collision requests and
third party obligations. During this time, team members want more and more

benefits from their employers.

Clarke (2017)® defined the abbreviation of “protection and indemnity
insurance” is the insurance that the insured ship-owner should undertake in the
operation of the ship business, but does not include the liability risk within the
scope of the ship insurance coverage. The insurance subject of P&I insurance is
the ship owner’s liability risk, so in terms of attributes, it belongs to the scope of
liability insurance, which is different from the ship insurance whose property is
mainly property insurance. As a supplement to ship insurance, it adapts to the
objective needs of ship-owners in operating the ship business and enriches the
content of marine insurance. The main part of the P&I insurance business is not
the insurance company, but the P&I association organized by the ship-owners
voluntarily (P&I Club)®. Ship P&I insurance plays an important role in the
international marine insurance market. With the development of ship insurance
and reinsurance business, ship P&I insurance plays an increasingly important role.
To understand ship P&I insurance, you must start with its history and

development.

(1) Kelsen, Hans. General theory of law and state. Routledge, 2017. p.n.d.

(2) Clarke, Malcolm Alistair, Richard JA Hooley, Roderick JC Munday, Leonard Sedgwick Sealy, A. M.
Tettenborn, and P. G. Turner. Commercial law: Text, cases, and materials. Oxford University Press,
2017. 43-45.

(3) Kelsen, Hans. General theory of law and state. Routledge, (2017)24.
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Ship P&I insurance has a long history and has been popular since the mid-
19th century. In May 1885, the first ship owners’ mutual insurance association
was established. It is the British Britannia P&I Club. In the second year, the North
British P&I Club (North) was established. Afterwards, the British P&I Club, the
London Steam P&I Club and other ship owners’ P&I Clubs were established. In
the late 19" century, the British-centred Ship-owners P&I Club Group was
gradually established in the world". The creation of the P&I Club has a profound
historical background and is summarized in three main reasons. First, in order to
transfer the collision liability of the ship insurer unwilling to bear after the

collision of the ship.

Second, in order to transfer personal injuries and illnesses on board the ship,
such as crewmembers and shore loaders risks caused by illnesses and other
accidents'”. Major accidents such as collisions in ships will not only cause
property damage, but also crew and other employment. Personal injury or death.
Even if the ship is in normal navigation, especially in the long sea voyage, it is
inevitable that the crew will be personally injured, sick and so on. When the ship
is in the process of loading and unloading, accidents such as accidents of loading
and unloading workers, tally personnel and other shore personnel are also frequent
occurrences". Therefore, in order to allow this part of the risk to be transferred,
many ship-owners voluntarily organize to cover such risks in the form of mutual

insurance.

Third, liability for damage caused by the ship's unseaworthiness or the
carrier's failure to manage the cargo appropriately. According to, ship-owners are
not excused as carriers when they are unseaworthy or the carrier does not control
the goods, even if they have insured the ship’s insurance, the ship the insurer also
does not agree to cover this liability risk. Ship-owners naturally want to transfer

this risk to others”. The best way is for the ship-owners to organize and protect

(1) Bundock, Michael. Shipping law handbook. Informa Law from Routledge, (2018)37-41.

(2) Baatz, Yvonne, ed. Maritime Law. CRC Press, (2014). 48-50.

(3) Bundock, Michael. Ibid, 39.

(4) Zhao, Lijun. "Uniform seaborne cargo regimes-a historical review." J. Mar. L. & Com. 46 (2015): 133.



(o " :}M;,«JI" - ‘ﬂbi/w‘ zed = (§3\Blly ;;;wn PP

each other so that one person's fault can get everyone's help. The above is an
important reason for the establishment of the Ship-owners P&I Club. Of course,
the ship mutual insurance association is produced because the ship-owners can
organize the exchange of experience and experience in operating the ship in order
to reduce the payment of insurance premiums to the insurers. The history of the
development of the International Ship P&I Club also tells us that this is an
effective organization to promote international shipping safety and economic

operations, and is playing an active role in the international shipping industry'".

The Ship P&I Club has been established for more than 140 years. Only in
the London insurance market in the UK. At the end of 1995, about 39 P&I Clubs
underwritten the maritime business, forming the main body of the mutual
insurance association in the London market . Among them, 11 P&I Clubs are
international P&I groups (The International Group of P&I Clubs, Member of IG).
Today IG is made up of 17 ship P&I associations, which monopolizes the world.
More than 95% of the ship's gross tonnage. In fact, IG is a unique reinsurance
system for the ship owners’ mutual insurance association. The mutual insurance
associations participating in IG are independent of each other. For a certain
amount of compensation, the mutual insurance associations shall bear the
responsibility independently. For insurance liabilities exceeding this amount, they
shall be borne by IG’s mutual fund or by mutual, the insurance associations are
responsible for each other, or the IG is insured against other insurance markets,

and this amount is constantly changing @,

For example(4), according to current regulations, the insurance liability of

less than US$5 million is independently borne by the mutual insurance

(1) Kelsen, Hans. General theory of law and state. Routledge,( 2017)25.

(2) Tsimplis, Michael. "The liabilities of the vessel." In Maritime Law, Informa Law from Routledge, (2017):
324-405.

(3) Cachard, Olivier. "INTERNATIONAL AND NATIONAL OIL POLLUTION REGIMES: THEIR
COEXISTENCE IN CONTINENTAL EUROPE AFTER THE ERIKA AND PRESTIGE INCIDENTS."
In Maritime Liabilities in a Global and Regional Context, Informa Law from Routledge, (2018):68-77.

(4) Tsimplis, Michael. "The liabilities of the vessel." In Maritime Law, Informa Law from Routledge,

(2017):324-405.
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associations; the insurance liability of between US$5 million and US$30 million
is borne by the funds established by the mutual insurance associations
participating in IG. Mutual insurance associations insure the insurance liability
between $30 million and $1.5 billion. If the insurance liability exceeds $1.5

billion, it will be reinstated to other international insurance markets.

The International P&I Club Group meets regularly to study and formulate major
guidelines and policies for international ship P&I insurance, such as premium adjustment,
acceptance of members, reinsurance policies, compensation principles for major
underwriting risks, major maritime cases, and insurance market control and development.
It has become the core organization of the international marine insurance industry.
Traditionally, there is no limit to the compensation of the Ship P&I Club, but since
February 1996, IG has limited its underwriting liability to less than $20 billion, but the
liability for oil pollution is limited to $50 billion".

In addition, the Campbell 1846 Lord Law promised crewmembers
requirements on the dashboard, and given the boom in North American and
Australian migration, ship-owners believed that passengers were likely to be high.
In 1885?, in response to increasing risks and inadequate reasoning, the first
member of the Defence Forces was established as a shipowners' association (later
became a British P&I club). The purpose of the club was to take responsibility for
the risk of collision, which is not accompanied by a marine life insurance policy
other than life and personal injury. The club has been successful and has created
similar communities. After nearly 20 years, the club began to provide the ship-

owners with additional insurance so that the club named P&I ©.

As per Thomas, (2015)¥, Co-insurance is the insurance agreement between
the person effecting the insurance and the insurer is made to the advantage of

more than one assured. In this case, the cover may be planned to protect parties

(1) Tettenborn, Andrew, and Baris Soyer. "DIRECT ACTION AGAINST INSURERS AND P & I CLUBS."
In Maritime Liabilities in a Global and Regional Context, Informa Law from Routledge, (2018):206-244.

(2) Tsimplis, Michael. Ibid, pp. 324-405.

(3) Sarrabezoles, Aurélie, Frédéric Lasserre, and Zebret Hagouagn’rin. "Arctic shipping insurance: towards a
harmonisation of practices and costs?." Polar Record 52, no. 4 (2016): 393-398.

(4) Thomas, Rhidian, ed. The modern law of marine insurance: Volume four. CRC Press, 2015.
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who may be at risk due to operations or activities in which they are involved —
for example, crew agents who employ crewmembers for the ship. Hence, the
position of the co-assured will be examined to identify their rights and
obligations'”. An important question here is to what extent the rules addressed to
the member are also discussed to the co-assured, in a perspective of identification.
Furthermore, to what extent the insurer may invoke a breach caused by the
member against the co-assured. Therefore, it intends to examine some of these
situations. For that, the analysis of the P&I Clubs statues and rules, in particular,
“SKULD P&I CLUB, GARD P&I CLUB and UK P&I CLUB” will allow making
a comparison between the conditions. It is to mention that it is outside the scope
of this study to discuss the international regulations above mentioned in depth.
The purpose is therefore limited to a more superficial demonstration of the
differences related to the cover of third parties under Protection & Indemnity

insurance®.

Aims and Objectives

The aims and objectives of study are;

¢ To evaluate protection and indemnity insurance;

¢ To analyse third-party co-insurance;

¢ To assess rights and duties associated with third-party co-insurance; and

e To compare different countries, law with respect to marine insurance.
Significance of the Study

The significance of the study is to analyse marine insurance accurately to
protection and indemnity insurance. The study provides measures to third parties
under the protection and indemnity club. The study contributes to examine
benefits that are given to third parties under protection and indemnity insurance

also stating rights, liabilities and duties.

The study has analysed protection and indemnity insurance with respect to third

party liability in the marine insurance. The study comprises of eight; chapters each

(1) Ter Haar, Roger, Anna Laney, and Marshall Levine. "PROFESSIONAL INDEMNITY INSURANCE
AND DIRECTORS’AND OFFICERS’LIABILITY INSURANCE." In Construction Insurance and UK
Construction Contracts, Informa Law from Routledge, (2016): 209-229.

(2) Thomas, Rhidian, ed. The modern law of marine insurance: Ibid,54.
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chapter holds its own significance. The first chapter provides different sources of law.
The second chapter provides detailed analysis of protection and indemnity clubs along
with issues and liabilities available to the third party. The third chapter provides legal
nature of protection and indemnity contracts to third parties. The, fourth, fifth, sixth, and
seventh chapter provides rights and duties available to third parties in general and under
English law and its association with Brazilian law. The eight chapter is associated with

protection and indemnity contracts to third parties under United States of America.

CHAPTER 1; THE SOURCES OF LAW

1.1 UK “P&I Insurance” “(Protection and indemnity insurance)”

1.1.1 Introduction

The "Protection and Indemnity Insurance" is also commonly recognised as
"P&I Insurance". This is a sort of mutual or shared maritime cover of insurance
delivered and offered by a "P&I club". While furthermore, an organisation that
provides marine insurance offers "hull and machinery" breakdown coverage for
owners of ships and offers cover for cargo owners'". “P&I also offers coverage
for risks that are open-ended that conventional insurers are hesitant to provide
cover for. The distinctive “P&I” insurance cover comprises of the third party risk
for the carrier in order to cover damages resulted during carriage of party’s cargo.
It also provides covers for war risk and risk resulting from environmental
damages such as risks from oil spills and pollution. In the United Kingdom, both

P&I clubs and conventional underwriters are subjected to the "Marine Insurance

Act 1906"?.

A "P&I" club is an association for shared insurance that offers risk pooling,
representation and information for its associates. Not similar to the marine
insurance organisation, which reports and accountable to its shareholders, whereas

a P&I club merely reports to its associates”. Originally, the "P&I Club" were

(1) Bazvand, Aboutaleb. "The Principle of Indemnity in Valued Marine Policies." European Journal of
Multidisciplinary Studies 1, no. 6 (2016): 55-62.

(2) Huybrechts, Marc A., and Theodora Nikaki. "Marine Insurance." In The International Handbook of
Shipping Finance, Palgrave Macmillan, London, (2016): 267-283.

(3) Theocharidis, George, and Patrick Donner. "The Relationship Between Nationality of Ships,“Genuine
Link,” and Marine Insurance." In Shipping Operations Management, Springer, Cham, (2017): 215-229.
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typically operators of ships, owners of ships or demise characters, but more lately,

they are also forwarders of freight and operators of the warehouse'".

Under the Marine Insurance Act'®, the premium is paid by the assured in
order to have coverage, which endures for a specific period, for example for a
year or duration of the voyage. This means the duration of voyage and time period

is a source of “P&I Insurance”®.

This paid premium is an aggregate sum of
money that is summed into the pool of club as a type of "kitty" which is referred
to as pool fund. If at the year end, there are still finances in the pool, every
member have to pay a reduced sum of money for the subsequent year, but if the
club has to make a major payments such as after an oil leakage. each associate has
to pay additional amount to replenish the required amount of the pool. This means
that these damages and losses to parties of the cargo items during the voyage are
also a source of law, which resulted in different insurance and marine laws. There
is a Global Group of P&I Clubs founded at Peek House, London. These Clubs
collaborate to offer money on massive and large claims applying a typical system

to judge and evaluate the liability of the insurance provider®.

1.1.2 The United Kingdom “Insurance Contract Act 2015

The new Ac+ for insurance was made effective and came into force on
August 12, 2016, during the policy year of 2016/2017 with the title of "UK
Insurance Act 2015 ". This new Act is able to offer additional protection to both
non-consumer and consumer purchasers of insurance. As such, it also aimed to
modify the English Insurance contract law that is presently classified in the
"Marine Insurance Act 1906" also referred to as "MIA 1906"®. When it was
being drafted, it was identified that the new Act might not be needed in

sophisticated markets, within the sector of the marine insurance market. Instead, it

(1) Huybrechts, Marc A., and Theodora Nikaki. Ibid, 267-283.

(2) Marine Insurance Act 1906.

(3) Billah, Muhammad Masum. Effects of Insurance on Maritime Liability Law. Springer International Pu,
(2016)156.

(4) Watson, Harold K. "A Fifty Year Retrospective on the American Law of Marine Insurance." Tul. L. Rev.
91 (2016): 855.

(5) Soyer, Baris, and Andrew Tettenborn. "How much flexibility is there in a voyage charter?An eclectic

cornucopial." In Charterparties,.. Informa Law from Routledge, (2017): 179-208.
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was expected that some insurers would contract out, as it is not applied in several

provisions of the new Act.

In this new Act numerous modifications have been made for example; the
"pre-contract disclosure duty" has been substituted by a new "fair presentation
duty", there only single remedy (of evasion) for non-disclosure or falsification, the
regulation on breach of warranty has modified materially. It contracts out, or
removal of most of the Act is allowable, under the "Enterprise Act 2016", from 4
May 2017, and insured has become capable of claiming compensations for late

payment of a legal claim").

The new Act also specifies that the insurer has to disclose every material
that has to be known by the insured or he has to know right. It also specifies that
there is a need to carry out a reasonable search in order to discharge "fair
presentation duty". Under this clause, the information must be fair, clear and
accessible to the insured and every material has to be substantially correct and up
to date with new insurance regulations and laws. The remedies that are offered
under this act involves, the policy can be avoided by the insurer but they have to
return all premiums if they can evidence that it would not have to be included into
the policy at all, if the insurer has entered the policy but on varied terms, then the
policy will be considered as if it involves those clauses and terms, if the policy has
been entered the insurer, but they have priced higher premium, it can be reduced
by the insurer proportionately, and the payable amount on the claim has to reflect

and reveal that adjustment of premium®.

(1) Keceli, M.A., Establishing a new protection and indemnity (P&I) insurance institution in Turkey.
(2012):53.

(2) Miller, Dana D., U. Rashid Sumaila, Duncan Copeland, Dirk Zeller, Baris Soyer, Theodora Nikaki, George
Leloudas, Stig T. Fjellberg, Rebecca Singleton, and Daniel Pauly. "Cutting a lifeline to maritime crime:
marine insurance and IUU fishing." Frontiers in Ecology and the Environment 14, no. 7 (2016): 357-

362.
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Moreover'”, the insurer can then avoid paying the claim amount if any
proposal from the state met is incorrect or inaccurate, even if minor, immaterial, a
warranty breach will no longer discharge the liability of insurer permanently. If
the remedy has been breached before the loss, insurance cover will remain in
place under the specified law of contract. Insurers have no lawful liability to pay
for valid claims in the specified period. Since 4th May 2017, “Enterprise Act
2016” has modified the “Insurance Act 2015” to make insurers enabled to claim
for damages that actually resulted from the late and unjustified payments of

insurers, this will create liability to pay a claim.

1.1.3 The conditions of P&I Insurance UK

The primary and major condition includes a required provision of
instructions and guidance and instruction on the facts and details of materiality.
Under section 18 of the "MIA 1906" UK, a situation was considered and denoted
as material if can impact the judgement of a sensible insurer in fixing the amount
of premium or identifying whether the risk will be taken by him. This condition
was created from the viewpoint of the insurance provider, imposes, and enforces
disclosure load on the insured parties without delivering any instructions. It can be
backed with the case law of "[Lambert v Cooperative Insurance Society]?" where
the decision was held that the test of materiality is required. It can be backed with

another case law of "[Pan Atlantic Ins. Co v Pine Top Ins]®"

where it happened
that phrase "impacted the judgement" considered only to the accurate
circumstances for insurance provider might have desired to know about, but not
essentially performed at the time of examining risks. This objective or materiality
test means the insured was needed to disclose each information piece, which
would have an impact on the insurer mind. This condition resulted in two prime

problems. Primarily it signified that insured was alleged to dreadfully enhance

standard and was predicted to read in the sensible insurance provider's mind

(1) Liu, Jing, and Michael Faure. "Risk-sharing agreements to cover environmental damage: theory and
practice." International Environmental Agreements: Politics, Law and Economics 18, no. 2 (2018): 255-
273.

(2) Lambert v. Fishermen's Dock Cooperative, Inc.,(1972) 297 A.2d 566, 61 N.J. 596.

(3) Pan Atlantic Insurance Co Ltd v. Pine Top Insurance Co Ltd, (1995) A.C.1. 501.
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efficiently. Moreover, it signified that insurance provider might evade strategies
and policies, notwithstanding there is no fundamental connection amid the actual

as well as non-disclosure loss.

Another condition is to show evidence of material inducing them to enter
the contract. For example in the case of "[St Paul's Fire & Marine Insurance Co v
McConnell Dowell Contractors Ltd](l)", this was done by applying and utilising
the proof from other insurance providers as well as eyewitnesses that were expert.
However, an appropriately higher burden was imposed by this condition on the
insurance providers in non-disclosure circumstances. Such a condition as the
enhanced intensity of artificiality and complexity to the test of materiality. For
example, it can be backed with the case law of "[Marc Rich v Portman](z)" where
it was found by Longmore J that the insurer itself is the most unacceptable
witness. This revealed wondering negligence or insignificance to the prudent
practice of underwriting. However, the condition of inducement and incentives
did enable the law court to restrict insurance provider’s recourse to the severe
remedy of evasion, as exemplified in “Drake Insurance Plc v Provident Insurance

Plc®,

Furthermore, each "protection and indemnity insurance" club necessarily
needs to have a corporate structure which involves documents such as rules and
statutes that highlights and control the agreement of insurance amid the club and
its associate™. Therefore, the situations and conditions as a primary source of the
law and major condition of P&I Insurance. On the other hand®, the insurance
cover that is afforded by the insurer will not comprise the deductible fixed by the

company or otherwise consented with the holder of the policy. Another condition

(1) St Paul Fire & Marine Insurance Co (UK) Ltd v. McConnell Dowell Constructors Ltd, 1995 Lloyd's Rep 2
(1995). 116.

(2) Marc Rich & Co AG v. Portman, 1996 Lloyd 1 (1996).

(3) Drake Insurance Plc v Provident Insurance Plc. P.n.d.

(4) Leonard, A. B. "Introduction: the Nature and Study of Marine Insurance." In Marine Insurance, Palgrave
Macmillan, London, (2016): 2-22.

(5) Leglu, Catherine. "Illicit speech, unsayable bodies, and eighteenth-century medievalism:" Nocrion: conte

allobroge"." In Forum for Modern Language Studies. Oxford University Press, 2019. 32-34.
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is that the contract and agreement of insurance merely apply amid the insurer and
the holder of policy and other co-assured or assured party or individual.
Rendering to these terms and conditions an applicant or a claimant will not be
entitled to direct the insurance coverage claim directly to the insurance company
except when it is specified insignificant regulations of law or is particularly
outlined in the terms and conditions. Where the holder of policy is entitled to
direct claim against the insurance provider to important rules of law, the cover
provided by the insurance provider will always be restricted to what had been

consented amid the policyholder and insurer.

1.1.4 The UK Plan for Marine related Insurances

Insurance related to Marine services is the procedure to provide coverage
for vessels or shipments to get them insured for probable losses or damage from
the origin port until it reaches to destination. Marine services related insurance
products are a type of insurance established in the maritime sector to provide
protection to costly products that are being reported as a voyage'”. Throughout
the 19th century, the "Lloyds London" and the "Institute of London" had
established standardised clauses to be utilised in marine coverage also referred as
the "Institute clauses". Marine insurance is, most of the time, grouped and
associated with the risk of transit and aviation. In further plan, the standard policy
has also be included in the "marine Insurance Act" ®. In 1991, the market of
London shaped a new type of standard policy referred to as Mar 91 with the
Organisation Clauses. The MAR 91 formula is an over-all statement of insurance
cover; the Organisation Clauses are used to outline and develop the details of the

coverage(3) .

London’s Lloyds is comprised of names that are creating their own “wealth
at risk” in order to underwrite cover of insurance. The Plan of marine insurance
allows covering for aircraft and vessels platforms. “Hull and machinery” policy is

a type of insurance cover, which is limited for cases of loss from the explosion,

(1) Leonard, A. B. Ibid, 2-22.

(2) Grossmann, Schimon, and Michael G. Faure. "Conditions for effective risk sharing against marine
pollution: the case of the Ria de Vigo." (2017). p.n.d.

(3)Leonard, A. B. Ibid, 2-22.
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fire eruption, salvage aircraft and land conveyances. The marine insurance plan
also allows cover for constructive total loss, general average, total loss, liability
from the fractional collision and with extra premium restricted to provide
insurance coverage for boilers and shafts breaking. All methods of hull cover
should be decided from a cover broker. The marine cover insurance has numerous
types of policies, which include, voyage policy, time policy, floating policy,

mixed policy, valued policy, builder’s risk, and unvalued policy'”

. Thus according
to the plan, under voyage policy the insurance will be provided for vessel just for
a particular voyage for example from London to New York plus the ship is also

insured for the period of 24 hours after the arrival and destination port.

Under the mixed policy plan, this is a mixture amid time and the policy of
voyage. In simpler words, the voyage is covered for a specific voyage and a
particular period. Whereas under floating insurance plan, this provides coverage
for habitual suppliers'”. It provides insurance for multiple shipments, which are
declared afterwards with other additional particulars. This insurance plan is most
suitable for the exporters because excludes trouble of taking separate cover each
time of making shipment. Moreover, the valued policy plan covers the third
parties products and their shipping charges and anticipated 10 to 15 % profit
margin, which is more to the actual value of goods. Several cove plans also
provide cover for shipping construction throughout its construction process, all
risks including voyages, places, for the maximum limit to provide cover to the
vessel, and coverage of vessel in specific port for the specific period under
builder's risk, blanket policy, and port risk plan respectively. These are the plans

of UK Marine Insurance proving coverage to third parties(3 ),

1.1.5 Literature
The comments to the clauses and sections themselves and add general

presentations of problems around the topic third party or co-insurance and are also

(1) Ivamy, Edward Richard Hardy. Marine insurance. Vol. 3. Butterworths, 1969. 27.

(2) Padovan, Adriana Vicenca. "Direct action of a third party against the insurer in marine insurance with a
special focus on the developments in Croatian law." Poredbeno pomorsko pravo 42, no. 157 (2003): 35-
83.

(3) Haehl Jr, Harry L. "Hull Policy: Additional Insurance Permitted." Tul. L. Rev. 41 (1966): 315.
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be utilised as secondary law sources'”. Literature is mostly of interest when

resolving the lawful dispute and conflict. Arguments for against or either a
specific position might already have been analysed, and it is simply possible that
the third parties are capable of contending with the perceptions adopted by a
concerned commentator without resolving lawsuit or litigation. Also, have an
influence on a United Kingdom legal decision, particularly when the global
market is the leading market in maritime commercial practices. Moreover?, the
procedures revealed in the UK CLUB, inversely from other P&I Insurance
conditions, and will not bring the idea of “co-assurance or co-assured” or “co-

insured”. Rather, third parties.

They will function with the idea of assignment, which signifies the transfer
of rights act or interest from one party to another party. On the other hand, it can
also be said that it is the instrument y which transfer of rights is impacted.
Alternatively, the idea of the agency doctrine, which signifies the act, which
represents the interest and benefits of third parties. The regulations are beneficial
for third parties coverage is providing them comprehensive care in the best
interest of owners and the insurer with the application of general regulations of

contract law">.

1.2 International P&I Insurance in Norway and United States
1.2.1 Norway

The insurance contracts in Norway are regulated and controlled under the
“Insurance Contract Act of 1989”. The subsequent lines are going to analyse how
far depart right from ICA leads in specific direction specifically related to
insurance related to marine services. Besides the documents like regulations,
statutes, and rules that highlight and control the agreement of insurance amid
“P&I Club” and the associates are also analysed in this report taking into account

that the conditions of P&I have particular clauses and provisions associated to the

(1) Ntovas, Alexandros XM, Robert Veal, M. N. Tsimplis, Andrew Serdy, and S. Quinn. "Autonomous ships—
What does the future hold?." (2015). p.n.d.

(2) Gurses, Ozlem. Marine Insurance Law. Routledge, (2015):32-34.

(3) Popham, Mitchell J., and Chau Vo. "Misrepresentation and Concealment in Marine Insurance Contracts:

An Analysis of Federal and State Law Within the Ninth Circuit." USF Mar. LJ11 (1998): 99.
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topic'’. It is likewise significant to monitor and observe that a primary feature of
the Marine Insurance market of Norway is the utilisation of the conditions
“Norwegian Marine Insurance Plan” “NMIP”. For this cause, the following lines
are also examined with the applicability and the issues associated with "P&I
Insurance". Ultimately, the commentaries to the clauses also highlight the issues
general representation within the P&I Insurance, and this is used as a major source

of Law®.

1.2.2.1 Marine Insurance Act

In Norway, the contracts and agreements of insurance are regulated and
controlled under the "Insurance Contract Act 1989. In line with the ICA's 1 to 3
initial paragraphs, the beginning point is that the provision in Apart is important
and mandatory for the advantage of the individual having an entitlement or a right
against the insurance provider otherwise or unless stated in the Act®). Though,
there are exclusions and exceptions from this regulation related to definite
professional insurance agreements that are highlighted in the second paragraph
from A to E and in the exception letter that is C. Excluded from the ICA lines 7 to
8, related to liability insurance regulations in Part A might be departed from the
insurance coverage linked to ships that must be registered and recognised to the

code of maritime.

Concerning to "P&I insurance", the application of the ICA is considered as
more remote or lacked taking into account the situations being expressly that the
insurance " Contract Act of 1989" will not be applied thus leads to the appropriate
governing of the arbitration proceedings under regulations specified under the
Act. The reason for the governance is that ICA is extremely consumer focussed

and consumer protected under the business market and insurance related to marine

(1) Leader, P. G. F. "Protection and indemnity insurance." Maritime Policy and Management 12, no. 1 (1985):
71-89.

(2) Popham, Mitchell J., and Chau Vo. ,Ibid, 99.

(3) Marine Insurance Act 1989.
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in Norway have been controlled by a very broader and wider condition set

depending on each kind of marine insurance'").

1.2.2.2 The conditions of "P&I Insurance."

The major of the insurance of marine that is used for ships that are ocean
going is impacted through thirteen shared associations. These relations and
associations are mainly found in the England, Scandinavia, and Bermuda, and

have widespread cooperation with the help of "The International Group™®"

. Every
"P&I club" is needed to have a corporate and governance structure which involves
documents such as regulations and statutes that highlights and control the
insurance contract amid the club and its associates. Therefore, the conditions as a
major source of this paper analyses with an aim to identify in what was these
clauses have been structured and divided associated to the element assured.
Marginally different, the "Gard P&I Club" is segmented into six parts. Part I is
related and concerned to obtainability of cover, part II is based on cover of P&I,
part III is associated with mobile and offshore units coverage, part V is based on
relation to defence cover, and part VI is related to general restrictions and several

other provisions®.

1.2.2.3 The “Marine Insurance Plan” of Norway

As illustrated in the SK rule, 47.3 highlights that the law of Norway will
regulate the regulations and any arbitration proceedings, except for "Insurance
Contract Act of 1989" will not be applied. At this point, it is pertinent to analyse
whether the "Marine Insurance Plan" of Norway can be identified as the law of
Norway in the case when ICA is not used. For general marine Insurance, the
complete background law is the marine Insurance law of Norway, which has
provided the rules and regulation for more than centuries, and it is also committed
to coverage of insurance attached to the ship. The issues that are addressed in

NMIP are the questions, which are not addressed in and regulated under the ICA,

(1) Merkin, Rob, and Jenny Steele. Insurance and the Law of Obligations. Oxford University Press, 2013.76.

(2) Pavliha, Marko. "Overview of Marine Insurance Law." IMO International Maritime Law Institute, Malta,
7th—10th January(2013). 7.

(3) Steele, Jenny, and Rob Merkin. "Insurance between neighbours: Stannard v Gore and common law liability

for fire." Journal of environmental law 25, no. 2 (2013): 305-317.
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and those are issues provided only to be analysed under ICA. General "marine
insurance" contract entered into in Norway is usually denoted to the conditions of

the plan‘".

1.2.2. 4 Literature

The comments to the sections themselves and likewise additional general
revelations of problems regarding the topic of co-insurance and are also be
utilised as secondary law resources and basis. Literature is most of the times of
advantage and interest when resolving a lawful conflict?. Influences either for or
in contradiction of a specific position might already have been analysed, and it is
quite likely that the parties shall be capable of showing consent with the
perceptions adopted by the valued commentator while lacking solutions to

litigation or lawsuits®.

1.2.2 United States
1.2.2.1 Introduction

The “National law” of the USA comprises several regulations and rules on
marine-related insurance services and products with the help of decisions of court,
which can also be backed with the case of [Wilburn Boat Co. v. Fireman's Fund
Ins. Co] where the decision was held that national law of the United States is
heard in court decisions, the rules is not mandatory but several of the states have
compulsory regulations in their insurance regulation and codes, which is in

several situations might apply to policies of insurance for marine services.

1.2.2.2 P&I conditions of USA
The rules and regulations regarding marine insurance under "P&I club" of

the USA is categorised among three classes or assured classes. As per the

(1) Hurd, Howard B. The Law and Practice of Marine Insurance Relating to Collision Damages and Other
Liabilities to Third Parties: And Maritime Conventions on Limitation of Shipowners' Liability and Other
Subjects. E. Wilson, (1930). p.n.d:36-52.

(2) Hurd, Howard B. Ibid. 36.

(3) Hopkins, Manley. A manual of marine insurance. Smith, Elder, (1867) 33-35.

(4) Healy, Nicholas J., and Gordon W. Paulsen. "Marine Oil Pollution and the Water Quality Improvement Act
of 1970." J. Mar. L. & Com. 1 (1969): 537.
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description, class 1'" that is "protection and indemnity insurance" rule one have
an introductory interpretation as associates that are general provision from 1.9.
While provision also provides clarification to members, joint members and
associates and co-assured. The provisions also provide insurance for risk and
damages and provide defence for such losses”. These risks are not included in
class 2 with regards to conflict amid members, joint associates, and ventures.
While in class 3, insurance coverage for risk regulation and rule for charter is
included, and all members, associate members and affiliates and also co-assured
are included in the coverage. This it can be said that conditions related to “P&I
Insurance” of USA includes comprehensive coverage for all stakeholders
involved in marine related exports and imports services and seek for protection

and safety of their items being voyaged.

1.2.2.3 The "Marine Insurance Plan" of the USA

The "Oil Pollution Act" of the United States and the "comprehensive
environmental response", compensation and liability act outlines the restriction of
liability and obligation and require a vessel to have a certificate of financial
obligation for the vessels and another carriage such as tanks. The USCG
"National Pollution Funds" focus on the evidence of monetary obligation from an
underwriter that could be an insurance provider of a self-insured claimant. UK
insurance agreements involve conventional maters of marine coverage involving
war risk, hull and machinery risk, freight, protection indemnity, and character's
risk and cargo-associated coverage’s”.

The "Oil Pollution Act™®" of 1990, provides the outline and framework for
the obligation and liability for discharge of oil-related products into navigable

shorelines and water or the United States comprehensive economic zone.

(1) Lee, Paula Hamilton. "Untying the Gordian Knot and Opening Pandora's Box: The Need for a Uniform
Federal Maritime Rule of Uberrimae Fidei with Respect to Marine Insurance." Tul. Mar. LJ 19 (1994):
411.

(2) Wilson, Cheryl L. "The Direct Action Statute and Ocean Marine Insurance: Can Protection and Indemnity
Insurers Convince the Courts to Manacle an Old and Beaten Enemy." Loy. L. Rev. 37 (1991): 121.

(3) Go, Sabine. Marine Insurance in the Netherlands 1600-1870: a comparative institutional approach.
Amsterdam University Press, (2009)73-75.

(4) Oil Pollution Act 1990
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Generally, the accountable party for containers in specific, an operator, an owner,
or demise character is obligated for losses and damages involving costs of

removal natural resources damages and lost revenues and net earnings'".

The act classifies fortifications to obligation, comprising war and acts, and
acts of god, of third parties. The USA is a party to the 1910 “Brussels Salvage
Convention and the 1989 Salvage Convention”. Though salvage circumstances
are typically decided under doctrines of the over-all maritime law, central courts
have exclusive dominion over salvage circumstances brought that can be
discussed under the light of the above laws. This seeks to provide USA exporters
and importers to get their products, including oil-related products insured under

the USA "Marine Insurance Plan"®.

Chapter 2; Protection & Indemnity Insurance

2.0 Meaning of Protection and Indemnity Insurance

“Protection and Indemnity insurance” coverage and compensation covered
by the transport. Over the past 150 years, callers have been called for third party
liability insurance, which could not be recovered under the typical shell and plant
policies. The primary purpose of P&I insurance is to protect the owner from
personal injury and death, as well as marine shell insurance or quarter collision
liability or excessive collision responsibility not covered by the interactive shell
club®. The P&I Club is considered an unregistered association with the members
holding the insurance company and the insurer. This has led to some problems in
particular. In response, the P&I Club is now set to have a separate legal structure

from its members. For this reason, the P&I Club should have an institutional

(1) Tilley, Mark. "The Protection and Indemnity Clubs and Bankruptcy." J. Mar. L. & Com. 17 (1986): 531.

(2) Belete, Lidya Kassahun. "Implementation and enforcrment of the ISM Code in the Ethiopian Maritime
Safety Administration." (2018) 65-67

(3) Staring, Graydon S., and George L. Waddell. "Marine Insurance." Tul. L. Rev. 73 (1998): 1619.
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structure that includes documents such as representation and rules of conduct

representing and regulating insurance contracts between the club and members'".

2.1 Nature of Protection & Indemnity Insurance

The nature of P&I insurance is liability insurance and mutual insurance.

2.1.1 “P&lI Insurance Is a Third-Party Liability Insurance”

"P&I insurance" mainly covers various tort liability, contractual liability and
statutory liability arising from the ship-owner's external liability in the operation and
management of the ship, such as cargo liability, pollution liability, excellent liability and
contractual liability. These responsibilities constitute the subject of insurance for "P&lI
insurance". Since the "P&I insurance"” is the insurance that the ship-owners liability for
the third party, it is subject to insurance to "third-party liability insurance®”.

2.1.2 “P&I Insurance is a Mutual Insurance”

Mutual insurance refers to the form in which an individual with a standard
risk pays a membership fee to form a mutual insurance organization, and the
common dangers arising from the members of the organization are paid in
accordance with the "Articles of Association" and Terms of Organization. "P&I
insurance" is essentially a form of mutual insurance. It is the payment of
membership dues by the ship-owner. It is a "P&I Club" of the mutual insurance
organization”. The responsibility of the Ship-owners P&I Club for the ship-
owner is in accordance with the insurance terms of the association. It is a form of
insurance for compensation. Since P&I insurance covers sizeable third-party
liability insurance with high moral hazard, therefore general commercial
insurance is unwilling to underwrite. Mutual insurance is adopted to make the
insured involved in the management of the insurer and share the common risk that

can effectively reduce and avoid the generation of moral hazard @,

(1) Hoyt, Sarah P., Linwood H. Pendleton, Olivier Thebaud, and Cindy Lee Van Dover. "Addressing the
financial consequences of unknown environmental impacts in deep-sea mining." In Annales des Mines-
Responsabilite et environnement, no. 1, FFE, (2017): 43-48.

(2) Hodgin, Ray. Insurance law: text and materials. Routledge, 2002. 24-26.

Thomas, Rhidian, ed. The modern law of marine insurance: Volume four. CRC Press, 2015.32-36. (V)
(%) Rible, Stephen V. "A Juxtaposition of Hull and Protection & (and) Indemnity Coverages." Tul. L. Rev. 83
(2008): 1189.
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2.2 P&I INSURANCE FEATURES

P&I insurance has the characteristics of comprehensive coverage, flexibility

and a high degree of security.

2.2.1 Covering a Wide Range

P&I insurance covers all the liability risks of ship-owners in business
management. It provides the ship-owner with 25 standard coverage, including the
crew's liability for injury, illness and death, and other personnel and passengers
other than the crewmembers. P&I insurance provides a wide range of coverage.
This includes responsibility for injury, illness, death, crew repatriation and
replacement costs. The insurance also covers liability for loss or damage of
personal belongings, liability for unemployment of the crew after total loss of the
vessel, liability arising from certain compensation agreements or contracts,

collision liability, property responsibility for loss or damage(l).

The insurance also covers change of extra cost of the route, placement of
illegal immigrants and asylum seekers, cost of life-saving assistance, pollution
risk, ship towing responsibility, wreck handling responsibility, quarantine costs,
cargo liability'®, property liability on board the boat, but failed to obtain general
average assessed contributions, general average compensation for the ship, fines,
exclusive compensation for salvers, maritime investigation costs, expenses
incurred by ship operations, damage prevention and legal fees, and costs incurred
in implementing the instructions of the Association. The costs incurred by ship
operations are also the Omnibus Clause. For other risks not explicitly stated, the
board of directors of the P&I Club can decide whether to underwrite or not, and

provide for the complex and variable risk types faced by members®.

2.2.2 Strong Flexibility
The flexibility of "P&I insurance" is reflected in the fact that it does not

strictly follow the relevant insurance principles, such as the principle of insurance

(1) Ahmad, Rusniah. "LIABILITY OF A SEA CARRIER IN UNDER INDONE." (2016).

(2) Thomas, Rhidian, ed. The modern law of marine insurance: Ibid.33

(3) Soyer, B., and G. Leloudas. "Carriage of Passengers by Sea: A Critical Analysis of the International
Regime." Mich. St. Int'l L. Rev. 26 (2017): 483.
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benefits. In the current complex ship management, P&I Club provides maximum
protection for members and is insured for a ship. People often set up multiple
people, such as registering ship-owners, management companies, operators, light
tenants, etc. as members to underwrite. The flexibility also includes the ability to

compensate for specific risks'".

Since the insurer of the "P&I insurance" is the mutual insurance
organization of the ship-owner, the member who is the insured can decide the
relevant issues through the members' meeting and the board of directors of the
highest authority of the "Ship-owners P&I Club", and the members have specific
decision-making power. Moreover, the Ship-owners "P&I Club" is committed to
safeguarding the interests of ship-owners. For certain risks, it may not be listed in
the risk of P&I insurance, but the board of directors can decide whether to cover
the risk. Even for non-insurance risks, the Ship-owners P&I Club may choose to
make sure appropriate remedies for members when considering certain

circumstances®.

2.2.3 High Level of Protection

The shipping industry is a high-risk industry. Ship-owners often face huge
liability risks, so it is especially important to obtain a high degree of insurance
coverage. General liability insurance often sets insurance limits due to the
combination of risk control and risk diversification®®. However, for P&l
insurance, there is no limit to the risk of oil pollution liability, and other liability
risks are not covered by insurance. P&I insurance provides members with
unlimited insurance coverage. Even for the risk of oil pollution liability with a
limit of 1 billion, this limit is the highest value of current international
conventions or domestic laws for ship owners’ oil liability. The high liability limit

is, and under normal circumstances, can effectively protect the interests of ship-

(1) Rible, Stephen V. "Ibid, 1190.

(2) Siddiqui, Atig W., and Manish Verma. "Assessing risk in the intercontinental transportation of crude oil."
Maritime Economics & Logistics 20, no. 2 (2018): 280-299.

(3) Domaradzka, Alina. "The Revision of the Insurance Mediation Rules at EU Level and its Impact on

Consumer Protection." EIPAScope 2012, no. 2 (2012): 19-24.
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owners. This high level of protection for P&I insurance is not available in other
areas of liability insurance".

2.3 Ship-owners P&I Club

2.2.1 Meaning of the Ship-Owners “P&I Club”

When it comes to "P&I insurance”, it is impossible to say that the "Ship-
owners P&I Club" has all the characteristics of "P&I insurance" based on the
features of the "P&I Club". The Ship-owners "P&I Club", also known as the
Mutual Protection Association, it is a non-profit mutual aid that is voluntarily
formed by the ship-owners and mainly covers the liability of the ship-owners in
the business management, such as cargo liability, pollution liability, excellent

liability and contractual liability®.

2.2.2 The Historical Development Of the Ship-Owners P&I Club

In the early 18th century, the UK allowed only individual insurers and the
two insurance companies, “the Royal Exchange Assurance and the London
Assurance”, which were chartered in 1720, to monopolize the marine insurance
business. This rigid insurance system has brought many drawbacks. More and
more ship-owners are beginning to be dissatisfied with higher rates and strictly
limited insurance coverage®. These ship-owners founded the hull and mutual
insurance association in the middle of the 18th century. Under the control of the
ship-owners, such associations provide non-profit hull insurance to each other,

which protects the interests of ship-owners.

Nevertheless, with the abolition of the franchise and monopoly of the two
insurance companies in the UK in 1824, a large number of insurance companies
appeared in the UK's insurance market. In the fierce competition, such as Lloyd's

has preferential rates, no deductibles and reliable information resources, the hull

(1) Ruozzi, Elisa. "Toward a Growing Protection of Social Rights of Seafarers: The Amendments to the
Maritime Labour Convention, 2006 Concerning Financial Security for Abandoned Seafarers and for
Death and Long-Term Disability." IL DIRITTO MARITTIMO (2016): 519-551.

(2) Gliha, Dino. "Piracy in Light of Marine Insurance Law with a View of Ransom Payments." Zb. Prav. Fak.
Sveuc. Rij. 39 (2018): 833.

(3) Crews, Chelsea C. "The Liening Tower of Precedent: The Fifth Circuit Further Fractures Consensus on
Choice-of-Law Clauses Governing Maritime Liens in World Fuel Services Singapore Pte, Ltd. v. Bulk

Juliana M/V." Tul. Mar. LJ 41 (2016): 585.
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mutual insurance association is in a disadvantage in the fierce competition, and
some compensation records are excellent. The ship-owners began to turn to other
insurance companies for insurance, which led to a decline in the hull P&I

insurance premiums, and the hull insurance association began to decline".

During this period, people did not recognize liability insurance. At that time,
the ship-owners liability to third parties was minimal and could be ignored. Until
the middle of the 19th century, the continuous development of British law
drastically increased the responsibility of ship-owners. In 1836, in the case of De
Vaux v Salvador®, the United Kingdom ruled that owners could not obtain
compensation for ship collision liability from the current standard ship insurance
policy. After the introduction of the jurisprudence, the insurance market adjusted
the underwriting risk of ship insurance and began to cover the risk of ship

collision liability. However, it is underwriting of collision liability incomplete.

To promote the insured to strengthen management and avoid collision
accidents, the insurer only bears 3/4 of the damage liability in the "collision
clause", and the compensation amount is based on the ship's Value is limited®. In
this way, the ship-owners have to bear the risk of one-quarter collision liability,
the risk of collision of the ship value collision, the liability risk of touching the
fixed floating object and the personal injury caused by the crash. Due to the rapid
development of economy, society, science, and technology during this period, the
shipping industry has become larger and more complex, and the price of this ship
has begun to increase substantially. The risk of collision liability that the ship-

owners himself bears is enormous.

(1) Clarke, Malcolm. The Insurance Act 2015: A New Regime for Commercial and Marine Insurance Law.
Informa Law from Routledge, 2016. 18-21.

(2) De Vaux V Salvador (The “La Valeur) (1836) 4 Adolphus And Ellis 420 — Charter Party Casebook".
2013. Charterpartycases.Com. https://charterpartycases.com/case/395-de-vaux-v-salvador-the-la-valeur-
1836-4-adolphus-and-ellis-420.

(3) De Vaux V Salvador (The “La Valeur®) (1836) 4 Ibid.

(4) O'Neil, William E. "Insuring Contractual Indemnity Agreements under CGL, MGL, and P& (and) I
Policies." Tul. Mar. LJ 21 (1996): 359.
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For avoiding such circumstances in 1846, the British Parliament passed the
Fatal Accidents Act 1846 (also known as the Lord Campbell's Act)(l), which
provided that the survivors of those who died because of misconduct by others
may claim damages. At the time of the British immigration to the New World, the
bill faced a considerable liability risk for ship-owners carrying large numbers of
immigrants. Although the British Merchant Shipping Act of 1854® promulgated
the liability limit for ship-owners in 1854, it stipulates that the ship-owners
liability limit is not less than 15 pounds per ton of ship cargo, and the calculated
amount is actual. There is still a considerable difference in the price of the ship,

and the ship-owners will bear the significant risk of personal injury and death.

Therefore, ship owners began to pay attention to the enormous liability risks
that these traditional ship insurances do not cover and find ways to guarantee
chances. In the end, they used the business model of the Hull Mutual Insurance
Association to establish a ship-owners mutual insurance organization that
underwrites the liability risk. May 1, 1855, The first P&I Club was created,

known as the Ship-owners Mutual Protection Society, the predecessor of the

current Bretagne P&I Club, but it only covers " protection " insurance, i.e.

underwriting Death and personal injury, dock damage and risk of collision
liability™.

During this period, the ship-owners responsibility for the goods was not
outstanding. The ship-owners could stipulate various exemption clauses on the

bill of lading according to the freedom of contract®

. Therefore, the ship-owners
did not have any liability for the goods until the second half of the 19th century.
This situation has only changed. In the case of the Western Hope round in 1870,

the series was circulated to Port Elizabeth for additional cargo, and then on the

(1) Accidents Act 1846

(2) Shipping Act 1854

(3) Henderson, Roger C. "Insurance Protection for Products Liability and Completed Operations-What Every
Lawyer Should Know." Neb. L. Rev. 50 (1970): 415.

(4) Bartenstein, Kristin, and Kristina Maximova. "Report of the fourth sino-canadian exchange on the Arctic:
current and emerging legal, political, geopolitical and historical issues, Quebec City, 12-13 May 2016."
(2017). 7-10.
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way to the original destination port of Cape Town, South Africa, the load sank,
and the court ruled that the ship-owners was improper by circumventing, the

liability for damage caused by the goods shall be liable'".

At this time, the liability risk of the ship owners’ mutual assistance
association is not included in the liability risk. Since then, the ship-owners
responsibility for the goods has continued to emerge, and the ship-owners have
eagerly requested the association to underwrite the cargo liability. Because of this,
in 1874, the first ship-owners mutual compensation association was established to
cover compensation insurance, i.e. risk of underwriting cargo liability.
Subsequently, the Ship-owners Mutual Assurance Association began to modify its
insurance clauses and increased the compensation insurance, so that the
association became the owner's insurance association that underwrites the
guarantee insurance and the compensation insurance. The Ship-owners P&I Club
is a mutual assistance insurance organization established by ship-owners to adapt
to the development of the times, to protect their interests, and to draw on the
mechanisms and models of the hull mutual insurance association®.

2.4 Ship-owners P&I Club Features
2.4.1 An Insurance Organization Established By the Ship-Owner

Because the risk of P&I insurance is vast, commercial insurance companies
are not willing to underwrite. To protect their interests, ship-owners have to
establish their insurance organizations to cover such colossal liability insurance.
The organization's mission is to maintain and preserve the credibility and interests

of its members and to provide professional services. Since the Ship-owners P&I

(1) Feichtner, Isabel. "Contractor liability for environmental damage resulting from deep seabed mining
activities in the area." Marine Policy (2019). 56-60.
(2) Australia, Rean Monfils Gilbert-Sea. "Strategic environmental assessment and future potential shoreline
impacts of the oil spill from WWI11 shipwreck Hoyo Maru. Chuul Lagoon-Federated States of
Micronesia." (2016). p.n.d.
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Club is the ship owner's insurance organization, the insurance organization has

some flexibility in claims and underwriting'".

3.4.2 Mutual Insurance Organization

The ship owners' mutual insurance association takes the form of the ship
owner's share of the average loss to resist the common risks. Each member has the
function of managing and influencing the association. In the early stage of the
establishment of the "P&I Club", the association did not have independent legal
personality. It was a loose organization. At that time, each member of the
association was both an insured and an insurer with a dual identity. The "Ship-
owners P&I Club" is a mutual aid insurance organization in its fullest sense. Now,
the "Ship-owners P&I Club" has become a company or association with
independent legal personality. The association has the true meaning of the insurer.
Members can only influence and control the "P&I Club" through membership and

directorship. The ship-owner is alone an indirect insurer®.

2.4.3 International Insurance Organization

Although the association has a specific country name or place name in its
name, its members come from different countries, and the association's entry ships
have a global track. Therefore, the P&I Club's business scope has to be spread all
over the world and become an international insurance organization. The P&I Club
has established an extensive network of communication agency services in major
ports around the globe to provide a full range of professional services for

maritime shipping®.

2.4.4 Association Is a Non-Profit Organization
Since the P&I Club is the ship owner's organization and mutual aid

insurance organization, these characteristics determine that the P&I Club is a non-

(1) Xu, Jingjing, David Testa, and Proshanto K. Mukherjee. "The Use of LNG as a Marine Fuel: Civil Liability
Considerations from an International Perspective." Journal of Environmental Law 29, no. 1 (2017): 129-
153.

(2) Depledge, Duncan. "Britain in the Arctic Today." In Britain and the Arctic,.Palgrave Macmillan, Cham,
(2018): 63-99.

(3) Pateras, George Dimitri. "Enhancing Civil Military Integration for Strategic Sealift." PhD diss., University of
Plymouth, 2017. p.n.d.
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profit insurance organization. The fund of the association relies mainly on
membership premiums, and its purpose is to provide services to the members of
the ship-owners. Since the ship owners' mutual insurance association is not for

profit, it can provide a high level of professional services at a lower premium‘".

2.5 Function and Role of the Ship-owners P&I Club

The Ship-owners "P&I Club" has three functions, i.e. insurance function,
investment function and service function. The insurance function is the most
important and fundamental function of the P&I Club®. It provides financial
protection for the ship owner's liability risk. The investment function of the "P&I
Club" is that the "P&I Club" uses idle funds to conduct investment activities to
achieve the purpose of maintaining and increasing the value of the fund and
enhances the P&I Club's ability to resist risks. The service function of the P&I
Club provides members with a wide range of specialized services to safeguard the
interests of ship-owners. The service functions of the P&I Club are as follows™:
2.5.1 A Complete Global Service Network

The association has established a comprehensive communication agency
network in all major ports around the world and employs experienced lawyers,
surveyors and consultants to assist the association and ship-owners in handling
cases, providing advice, technical guidance and legal advice to ship-owners,

consultation and so on®.

2.5.2 Issue a Credit Guarantee to Release the Ship

Applying for the court to detain the ship is the most common means for the
claimant to protect his or her interests. Once the vessel is delayed, it will affect the
operation of the ship, causing the ship-owner to suffer a massive loss of schedule,
even if the ship-owner is not satisfied within the specified time. The guarantee
will also expose the vessel to the risk of being auctioned. Due to the unique

operating mechanism and good reputation of the Ship P&I Club, the credit

(1) Martin, Frederick. The History of Lloyd's and of Marine Insurance in Great Britain: With an Appendix
Containing Statistics Relating to Marine Insurance. Vol. 44525. Macmillan and Company, 1876.
(2) Sperdokli, Elli. "Marine Insurance for Oil Pollution." Tort Trial & Ins. Prac. LJ49 (2013): 611.
(3) Miller, Michael D. Marine war risks. Informa Pub, 1994.87-90.
(4) Pateras, George Dimitri 2017.Ibid, 2017.
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guarantee issued by it is widely accepted. Therefore, the P&I Club often issues a
credit guarantee with releasing the ship or avoiding the ship being detained upon
receiving the request of the ship-owner. Reducing and preventing damage to

vessels.

2.5.3 Provide loss prevention information

The P&I Club concentrates the liability risks of almost all ocean-going ship-
owners in the world. It can explore the characteristics and laws of accident risks,
provide damage prevention information and develop measures to guide ship-
owners to strengthen management, prevent risks, and avoid accidents'”. The loss
prevention information provided by the Ship-owners P&I Club can reduce the
occurrence of insurance accidents, and the compensation after the event is pre-
existing prevention and suppression in the event.
2.5.4 Proof of the existence of P&I insurance

At present, many countries such as Japan, India, Sri Lanka and other
countries have enacted laws requiring ships entering the port of the country to
provide insurance certificates for specific liability risks. Otherwise, they will be
barred from entering the port. These specific liability risks are mainly aimed at the
enormous dangers of severe public interest, such as oil liability risk and shipwreck
removal responsibility. In response to this situation, the Ship-owners P&I Club
often issued a certificate that the ship has insured the liability insurance as
required so that the ship can enter the port smoothly. Also, in the chartering
practice, the lessee usually also requires the ship to ensure the insurance. It can be
seen that if P&I insurance do not cover ocean-going vessels, it will be difficult to

operate®.

3.5.5 Express Opinions On Behalf Of the Ship-Owner
As the representative of the "ship-owner, the P&I Club" and the
International P&I Group actively participate in relevant international conferences

or international organizations to express the opinions of ship-owners to safeguard

(1) Llorca-Jafia, Manuel. "1 THE MARINE INSURANCE MARKET FOR BRITISH TEXTILE EXPORTS TO
THE RIVER PLATE AND CHILE, c. 1810-50." (2010): 25-36.

(2) Montgomery, Richard A. "Duties and Liabilities of Marine Insurance Brokers and Agents." Mar. Law. 7
(1982): 33.
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the interests of ship-owners, especially in the formulation of international
conventions concerning ship owners’ responsibilities. The "P&I Club" and the
International "P&I Club" are prominent representatives and actively participate in

the legislation'.

2.6 Organization

The Ship-owners "P&I Club" has an independent legal personality and can
assume responsibility for its property®. When the association is terminated or
dissolved, each member has the right to share the assets of the association. The
member's liability to the association is limited to the membership of the payment
association. This is different from the loose insurance organizations that did not
have an independent legal personality at the beginning of the establishment. The

current P&I Club has implemented corporate management'®.

The P&I Club generally implements the management model of the General
Assembly, the Board of Directors and the Manager. The General Assembly is held
once a year and is the highest authority. It has the functions of electing and
removing directors and making resolutions on significant issues. The board of
directors is the executive organ of the general assembly(4). It is responsible for the
implementation of the decisions made by the public meeting and the formation of
the managerial organization. The manager is the daily operation and management
department of the P&I Club and is responsible for the regular underwriting,

claims and investment under the authority of the Board of Directors®.

(1) Danoff, Eric. "Marine Insurance for Loss or Damage Caused by Terrorism or Political Violence." USF Mar.

LJ 16 (2003): 61.

(2) Augustine, Jonathan C. "Other States Should Get with the Program and Follow Louisiana's Lead: An

Examination of Louisiana's Direct Action Statute and Its Application in the Marine Insurance

Industry." Tul. Mar. LJ 27 (2002): 109.

(3) Chacon, Victor Hugo. "Ship Arrest in the Republic of Panama and Its Harmonization with International

Law." NUS-Centre for Maritime Law Working Paper 18, no. 09 (2018).

(4) Augustine, Jonathan C. " Ibid, 110.

(5) Senu, Amaha. "The global assemblage of multi-centred stowaway governance." PhD diss., Cardiff

University, 2018. p.n.d.
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2.7 International P&I Group

To avoid vicious competition and further diversify risks, some P&I clubs
have begun to unite to defend against threats jointly. In 1899, the UK P&I Club,
the Britannia Club, the Standard Club, the London Club, the Newcastle P&I Club
( Newcastle) Clubs and the Sunderland Club and other six major P&I clubs have
signed a "joint agreement" to share risks and arrange reinsurance to strengthen the
strength of individual ship owners' P&I clubs. The Loss Association is located in
London, so it is called the "London P&I Group", which is the predecessor of the

"International P&I Group(l)".

With the addition of P&I associations in other countries, the London P&I
Group has become the current "International P&I Group". In 1981, the
International P&I Group was established as an independent organization with a
legal personality and was granted the qualification of an observer of the
International Maritime Organization. At present, the "International P&I Group"
consists of 11 P&I Clubs, which are®:

e “American Steamship Owners Mutual Protection and Indemnity

Association, Inc.”;

e “Guardian P&As Association”;

e “The Britannia Steam Ship Insurance Association Ltd.”;

e “The Japan Ship Owners' Mutual Protection and Indemnity Association”;

e “The London Steam-Ship Owners' Mutual Insurance Association Ltd.”;

e The North of England Protecting and Indemnity Association Ltd.”;

e "The Shipowners' Mutual Protection and Indemnity Association

(Luxembourg)";

e “The Standard Steamship Owners' Protection and Indemnity Association

Ltd.”;

e “The Steamship Mutual Underwriting Association Ltd.”;

(1) Aldrich, Michael. "A Partial Remedy for the Plight of the Boat People: Protection & (and) Indemnity
Insurance." Colum. Hum. Rts. L. Rev. 18 (1986): 289.

(2) "International Maritime Organization ". 2019. Imo.Org. http://www.imo.org/en/Pages/Default.aspx. p.n.d.
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e “The United Kingdom Mutual Steam Ship Assurance Association
(Bermuda) Ltd.”; and
e “The West of England Ship Owners' Mutual Insurance Association

(Luxembourg)”

The 11 P&I Clubs cover approximately 90% of ocean-going vessels and
95% of ocean-going tankers worldwide. The International P&I reduces and
spreads the risk of P&I insurance to the greatest extent through the sharing among
members and the typical external reinsurance. At present, the retention of each

D For

member association of the International P&I Group is the US § 6 million
claims exceeding the retention amount, the compensation mechanism of the
International P&I Group is compensated. The international P&I Group's guarantee
mechanism is divided into three levels: group retention, excess loss reinsurance

and catastrophe allocation®.

The first level is the group's retention, which exceeds the association's 6
million US dollars in conservation to 50 million. Each member association
apportions the US dollar claim; the second level is excess loss reinsurance, and
the excess reinsurance refers to the reinsurance of the reinsurer in the London
market for claims exceeding the group's $ 50 million in retention, and the group
has 11 The P&I Club's risk has a durable bargaining power and is able to obtain

very favourable reinsurance rates for ship-owners".

The current reinsurance insurance coverage is $ 2 billion, which is a claim
between $ 50 million and $ 2.05 billion. Reinsurance, which is the most
significant single reinsurance agreement in the world; the third level is catastrophe

sharing, the group's claim for more than $ 2.05 billion reinsurance limit, through

(1) Kingston, Christopher. "Marine insurance in Britain and America, 1720-1844: a comparative institutional
analysis." The Journal of Economic History 67, no. 2 (2007): 379-409.

(2) Mutenga, Stanley, and Christopher Parsons. "Marine Insurance." The Blackwell Companion to Maritime
Economics11 (2012): 452.

(3) Diaz, Felipe. "American Steamship Owners Mutual Protection and Indemnity Association, Inc. v. Dann
Ocean Towing, Inc. 756 F. 3d 314 United States Court of Appeals for the Fourth Circuit (Decided June
26,2014)." Admiralty Practicum 2014, no. 1 (2018): 7.
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the levy of catastrophe to the ship-owners and the apportionment of the
associations. The current catastrophe share is theoretically about $ 3 billion. As of
now, there has not been a catastrophe claim that exceeds the reinsurance limit, so
the group's level of protection has not been applied. Through three levels of the
arrangement, the International P&I Group can provide ship-owners with
maximum protection of approximately US$ 5 billion, but for oil pollution risks,

the International P&I Group has a liability limit of US$ 1 billion".

Members of the International P&I Club have appointed communication
agents in 680 ports around the world to establish a global service network to
provide quality, fast and professional services to ship-owners'”. The International
P&I Group provides a venue for exchanges and communication between ship-
owners and associations; it provides an international forum for discussion of legal
and technical issues, which oversees the transfer and competition between

member associations in accordance with international group agreements(3).

2.8 Legal issues related to P&I insurance
2.8.1 The Law Application of P&I Insurance

In P&I insurance, the relationship between the association and the member
is a relationship between P&I insurance. The adjustment of this relationship is
mainly based on the certificate of the ship's membership, the charter of the P&I
Club and the insurance clause, and the declaration of membership is required to
pass the group. The application and the association accept two links, which are the
most direct manifestation of the contracting process between the members and the
association, and the certificate of admission of the ship is usually incorporated
into the principal rights and obligations of the P&I Club's articles of association

(C)

and insurance clauses'”. The relationship between the association and its members

(1) Crais Jr, Arthur A. "Direct Actions in Marine Insurance: A Jurisprudential Overview." Mar. Law. 1 (1975):
63.

(2) Kingston, Christopher. 379-409
(3) Underhill, R. Michael, and Brian J. Hickman. "Between a Rock and a Hard Place: Ethics Issues in the

Context of Defense Counsel's Immediate Response to a Marine Oil Spill." USF Mar. LJ 7 (1994): 163.
(4) Zhu, Ling. Compulsory insurance and compensation for bunker oil pollution damage. Vol. 5. Springer

Science & Business Media, 2007.
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is primarily a marine insurance contractual relationship. Article 218 of the
Maritime Law stipulates that the liability for a third party can be used as the
subject of marine insurance. It is affirmed that the P&I insurance with the third

party liability as the underwriting content belongs to marine insurance'".

The laws concerning marine insurance contracts in English Law mainly
include the Maritime Law, the Insurance Law and the Special Procedures for
Maritime Litigation. Article 153 of the Insurance Law stipulates "The relevant
provisions of the Maritime Law shall apply to marine insurance; if there is no
provision in the Maritime Law, the relevant provisions of this Law shall apply",
therefore, for the marine insurance contract law, the Maritime Law "Prior to the
Insurance Law, but for the particular marine insurance contract of P&I insurance,
the Insurance Law provides for commercial insurance only in Article 2, and
Article 156 provides "The insurance organizations of other natures other than
insurance companies stipulated in this Law shall be separately specified by laws

and administrative regulations'®.

Since P&l insurance is not commercial insurance and the P&I Club is not an
insurance company as stipulated in the Insurance Law, the Insurance Law Not
applicable to the P&I contract and the P&I Club. In summary, the laws applicable
to P&I insurance and P&I clubs mainly include the Maritime Law, the Maritime
Procedures Special Procedure Law and the Social Group Registration

Management Regulations®.

2.8.2 Direct Claims P&I Club

For strengthening the protection of the victim, the law gives the victim the
right to claim directly from the insurer of the infringer, commonly known as the
direct insurer™. In marine insurance, since the P&I Club covers the liability risk,

it is the direct object of the appeal. The direct insurer was initially developed from

(1) Underhill, R. Michael, and Brian J. Hickman. Ibid, 163.
(2) Jervis, Barrie. Reeds Marine Insurance. A&C Black, 2013.
(3) Lomas, Owen. "The prosecution of marine oil pollution offences and the practice of insuring against
fines." J. Envtl. L.1 (1989): 48.
(4) Fayle, C. Ernest. "Shipowning and Marine Insurance." In The Trade Winds, Routledge, (2013):29-52.
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the British Third Party's Law on the Rights of Insurers in 1930". The law
stipulates that a third party, that is, a victim, under certain conditions, can replace
the insured (injurer) status and directly file a lawsuit with his liability insurer to
claim damages, but the exercise of the right must meet certain conditions, i.e. The
third party's request for damages has obtained a successful judgment or arbitral
award against the responsible person, and the natural person who is the
accountable person has died or the legal person as the responsible person has been

dissolved or bankrupt(z).

However, the judicial practice in the United Kingdom believes that since the
P&I Club stipulates the "prepaid " principle in the insurance clause, only the
member has the right to claim compensation from the P&I Club if the member has
fulfilled the compensation obligation. The member's prepayment is the P&I Club.
The prerequisite clause of liability more than a third party directly filed a lawsuit
with the P&I Club, which does not satisfy the premise of "member pays first", so
the P&I Club can refuse to be directly appealed by a third party, the British House

of Lords in The "Fanti” And the “Padre Island” case affirms this view">.

2.8.3 Limitation of Liability

Although the P&I Club provides an unlimited amount of P&I insurance in
addition to its oil duty liability, this does not prevent the P&I Club from having
the right to limit liability. The liability limitation or compensation limit of the P&I
Club is mainly reflected in two aspects™. First, the PBX insurance contract
stipulates the liability limit. For example, in the insurance clause, the maximum

liability of the P&I Club for the ship owner's oil pollution liability is One billion

(1) Riermaier, Paul K. "Compulsory Discord-The Second, Third, and Fifth Circuits Still Interpret the Term
Compulsory by Law in Protection and Indemnity Policies Differently: Danos Maine, Inc. v. Certain

Protection & Indemnity Underwriters." Tul. Mar. LJ 35 (2010): 645.

(2) Noussia, Kyriaki. The principle of indemnity in marine insurance contracts: a comparative approach.

Springer Science & Business Media, 2007. p.n.d.

(3) Jin, Di, and Hauke L. Kite-Powell. "On the optimal environmental liability limit for marine oil

transport." Transportation Research Part E: Logistics and Transportation Review 35, no. 2 (1999): 77-
100.

(4) Hope-Ross, W. J. "Insurance and Indemnity Problems in Offshore Drilling Operations." Alta. L. Rev. 11

(1973): 471.
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US dollars, the maximum compensation limit for the charterer's oil pollution
liability is 350 million US dollars; the other limit is to enjoy the ship owner’s
liability limitation according to the domestic law or international conventions on
the limitation of liability. These two aspects have double protection for the

responsibilities of the P&I Club'".

For the first point, since the maximum insurance coverage that the
International P&I Group can provide is about US$ 5 billion (previously US$ 4.25
billion), some scholars believe that P&I insurance is the same as other liability
insurance, and it is also limit insurance. If the liability limit of the P&I Club is not
specified in the membership certificate or insurance clause, it should be regarded
as unlimited insurance. The Association shall be solely liable for the balance of
the claim after using the maximum guarantee provided by the International P&I

Group(z).

For the second aspect, the P&I Club’s right to limit the liability of the ship-
owner under domestic law or international convention is an independent right. It
does not lose the right because of the ship owner’s loss of liability'”. The 1992
International Convention on Civil Liability for Oil Pollution Damage has been
clearly defined. Although China's Maritime Law does not explicitly stipulate this,
it can be inferred from its relevant provisions that the liability of the liability
insurer's liability is also an independent right and is not affected by the ship
owner’s liability™.

Article 206 of the Law stipulates®: “If the insured may limit the liability for

compensation in accordance with the provisions of this Chapter, the insurer who is liable

for the claim for maritime claims shall have the right to enjoy the same limitation of

(1) Riermaier, Paul K. Ibid, 645.

(2) Schoenbaum, Thomas J. Key Divergences Between English and American Law of Marine Insurance: A

Comparative Study. Cornell Maritime Press/Tidewater Publishers, 1999. p.n.d.

(3) Burke, Richard E. "An Introduction to Marine Insurance." In Forum, vol. 15, 1979: 729.

(4) Athanassiou, Lia. Maritime Cross-Border Insolvency: Under the European Insolvency Regulation and the

UNCITRAL Model Law. Informa Law from Routledge, 2017. p.n.d.
(5) Bosma, Shane. "The regulation of marine pollution arising from offshore oil and gas facilities-an evaluation
of the adequacy of current regulatory regimes and the responsibility of states to implement a new

liability regime." Austl. & NZ Mar. LJ 26 (2012): 89.
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liability in accordance with the provisions of this Chapter”, in the second Article 109 also
stipulates: It is proved that the loss caused by the claim for compensation is due to the
responsible person. The person who is intentionally or knowingly may cause damage and
is caused by indiscriminate acts or omissions shall not be entitled to limit liability in
accordance with the provisions of this Chapter. “These provisions give the liability
insurer the right to limit the liability, but do not stipulate that the liability insurer loses the
conditions for limitation of liability)".

Therefore, the P&I Club has the right to claim the limitation of liability if the ship-
owner loses the limitation of liability. The P&I Club also clarifies this in the insurance
clause: "Limited liability is in accordance with the terms and conditions of this insurance
and any special terms and conditions of the ship's insurance, the Association's insurance
for the entry ship can be based on the law Responsibility for judgment and establishment.

The Association shall not be liable for any amount exceeding the liability of the law®”".

CHAPTER 3: LEGAL NATURE OF PROTECTION &
INDEMNITY INSURANCE CONTRACTS

Before analysing the legal nature of the ship's P&I insurance relationship, it

is necessary to clarify the law of the ship owners’ mutual insurance association as
a party to the P&I insurance status. The Ship-owners Mutual Assurance
Association is a mutual assistance insurance institution between ship-owners. It
covers the risk of ship owners' sea operations and aims to protect the interests of
ship-owners and compensate members for economic losses®. Although the
foreign ship owners’ mutual insurance association is a legally-registered limited
liability company with legal person status, the ship owners’ mutual insurance

associations are often not established under the conditions of commercial

(1) Morris, Gregory DL. "FROM TIME OUT OF MIND: A Brief History of Marine Insurance." Financial
History 124 (2018): 28-31.

(2) Lu, Andrew, Sally Hill, Thinesh Thillainadarajah, Rob Leonard, and Edward Lee. "Developments in
Australian private international law 2016-2017." Australian Year Book of International Law 35 (2018):
509.

(3) Petrinovi¢, Ranka, Ivana Lovri¢, and Trpimir Perkusi¢. "Role of P&I Insurance in Implementing
Amendments to Maritime Labour Convention 2014." Transactions on maritime science 6, no. 01 (2017):

39-47.
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() Administratively vested in the management of the

insurance companies
Ministry of Civil Affairs, the business is directed by the Ministry of
Communications, not an insurance company in the strict sense of the insurance
law. Since the activities are not in commercial insurance behaviour as stipulated

in Article 2 of the Insurance Law, they are not covered by Insurance.

Supervisory committee management and supervision. Article 156 of the
Insurance Law stipulates that laws and administrative regulations shall separately
prescribe insurance organizations of other natures other than insurance companies

specified in this Law®.

This article deals with the application of rules of
insurance organizations of other species. Regarding insurance companies of
different characters other than insurance companies, there are mutual insurance
organizations and insurance cooperatives based on international practices”. The
establishment and operation of such insurance organizations are qualitatively
different from those of insurance companies. Although the law and administrative
regulations have not provided for the P&I Club so far, it should be an insurance

organization of other nature as stipulated in this article®.

3.1 Organizational Form and Legal Nature of Ship-owners Mutual Insurance
Association

The ship owners' mutual insurance association has a history of more than
160 years. Since the first association that appeared in the United Kingdom in
1855, its organizational form and legal nature have changed continuously(s).
Today's ship-owners interact with each other. The Association of Insurance and
the Association of Ship-owners Mutual Protection in the initial period have been
far from the legal nature, and determined the changes in the legal nature of the

P&I insurance contract. The ship owners' mutual insurance association was

(1) White, Michael WD. Marine pollution laws of the Australasian region. Federation Press, 1994. p.n.d.

(2) De Roover, Florence Edler. "Early examples of marine insurance." The Journal of Economic History 5, no. 2
(1945): 172-200.

(3) De Roover, Florence Edler. Ibid, 172-200.

(4) Petrinovi¢, Ranka, Ivana Lovri¢, and Trpimir Perkusi¢. Ibid, 39-47.

(5) Hong, Yanci. "Effects of Recent Insolvencies in the Offshore Oil and Gas Industry on the Efficacy of Knock-
for-Knock Provisions." (2018). p.n.d.
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formerly known as the Hull Club in the United Kingdom in the early 19
century'’. The "local" "mutual" insured the Hull Insurance Ship Insurance
Association. Hull Club is a registered commercial organization with no
contractual relationship with member ship-owners and is reorganized every

year?.

In Hull Club, the insurance contract relationship exists between the
member and all other members. Each member ship-owner is responsible for the
loss suffered by each member of the membership ship. When one member goes
bankrupt, other members are not associated with its responsibility. Therefore, the
member ship-owner, who is both an insurer and an insured, is a right Mutual

Insurance®,

The P&I Club was developed based on Hull Club. It is said to have
Protection Club (1855) and Indemnity Club (1873); Protection Club covers ship-
owner liability risks associated with ship Ownership, such as collisions.
Responsibility; Indemnity Club includes risks related to the "operating" of the
ship, such as cargo damage liability; the two types of liability insurance that
covers are by mutual insurance association of P&I Club®. However, all the ship
owners' mutual insurance associations have included both types of risks at the

same time, and there is no clear dividing line between these two types of hazards.

Therefore, it is of no practical significance to distinguish between Protection
Club and Indemnity Club. At present, the ship owners' mutual insurance
association classifies the risk of its underwriting as "Class", but Protection and

Indemnity do not distinguish this classification; on the contrary, the traditional

(1) Jayakumar, S., Tommy Koh, Robert Beckman, and Hao Duy Phan, eds. Transboundary Pollution: Evolving
Issues of International Law and Policy. Edward Elgar Publishing, 2015. 56-58.

(2) Adshead, Julie. "The application and development of the Polluter-Pays Principle across jurisdictions in
liability for marine oil pollution: The tales of the ‘Erika’and the ‘Prestige’." Journal of Environmental
Law 30, no. 3 (2018): 425-451.

(3) Myburgh, Paul. "P & I Club Letters of Undertaking and Admiralty Arrests." (2018). p.n.d.

(4) Dadiani, Davit. "Cyber-security and marine insurance." (2018). p.n.d.
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Protection and Indemnity are merged at the same level, and Differences in risk

categories such as FD&D, Hull, Strike or'V.

The early P&I Club was similar in structure to Hull Club, and there were no
other legal entities that were officially registered as companies or independently
responsible. The insurance contract relationship only existed between "members"
and other members of the association. Members are responsible for the proportion
of other members "individually"; members are both insured and insurers. The
"mutuality" shown is also pure. The Club is just the Keeper of the Purse for all
members. Members have no right to claim from the association, only the right to
ask other members to share. Therefore, the early P&I Club was just a name shared
by all members, and even the "Partnership" was not counted®.

In the United Kingdom, the Companies Act 1862 provides for organizations
with more than 20 people to register if there is a fee. The court subsequently ruled
that the insurance policy issued by this unregistered mutual insurance association
was invalid because the name of the insurer was not indicated on the insurance
policy®. This has prompted many associations to transform into a corporate form
and gain legal status quickly; and more importantly, after registration under the
company law, the ship owners’ mutual insurance association can obtain the
qualifications of the litigant, and the association can sue the members in their
name and ask for Members can also sue the association for insurance
compensation if they are due. Before registration, according to the common law,
the association can only sue members in arrears in the name of all members;
members can only sue other members for a share of their losses, difficulties in the

proceedings(4).

(1) Rawlings, Philip. "What can history tell us about insurance regulation?." In Systemic Risk and the Future of
Insurance Regulation, Informa Law from Routledge, (2017): 31-46.

(2) Talonen, Antti. "Systematic literature review of research on mutual insurance companies." Journal of Co-
operative Organization and Management 4, no. 2 (2016): 53-65.

(3) Liu, Jing, and Michael Faure. "Risk-sharing agreements to cover environmental damage: theory and
practice." International Environmental Agreements: Politics, Law and Economics 18, no. 2 (2018): 255-
273.

(4) Romanova, Daria Evgenievna. "Marine Insurance Warranties. Development in England, in comparison with

other countries." Master's thesis, 2015. 95-97.
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In the UK, the modern ship owners’ mutual insurance association is
generally registered as a limited liability company with no "share capital" and
"Limited by Guarantee". Members are not stockholders, have no capital and their
fundamental obligation is to ensure that mutual insurance claims are shared. By
this way, the Ship-owners Mutual Assurance Association does not have a
corporate legal person form, but according to Article 7 of Guarantee Law, it can

act as a guarantor, and its reputation guarantee is effective'’.

After the Second World War, the international trend of the major ship
owners’ mutual insurance associations became more and more apparent. At
present, the Ship-owners Mutual Insurance Association also covers ships owned
by non- ship-owners(z). In summary, the organization form of the ship owners’
mutual insurance association is gradually changing. The current ship owners’
mutual insurance association, according to the company law and the insurance law
of the place of establishment, is generally in the form of a limited liability
company and has complete Litigation subject qualiﬁcation(3).

By the way, the International Federation of Ship owners’ Associations, or
the International Group of P&I Clubs, founded in 1899, is currently an
unincorporated association of 11 ship owners’ mutual insurance associations. The
original purpose was to share broad claims between the participating ship owners’
mutual insurance associations, which were adjusted by the Pooling Agreement
revised year by year™. After 1951, the Alliance assumed the responsibility of
arranging huge claims for reinsurance.

In order to avoid low-cost competition between associations, the members

who joined the alliance in 1929 signed the Inter-Club Gentlemen's Agreement,

(1) Bryce, Ian, Lee Anderson, Mark DeCorte, Lewis Bublé, Len Carr, Terry Gustafson, Ron Fowler et al.
"Notice of Annual General Meeting." (2015). p.n.d.

(2) Dickinson, A. J. "The right to Rome? The law applicable to direct claims against insurers, and anti-suit
injunctions." Law Quarterly Review 132, no. October (2016). 624-673.

(3) XU, Tie, and Pengfei ZHANG. "Compulsory Liability Insurance for Marine Drilling Platforms Pollution
under Chinese Law." Journal of Shipping and Ocean Engineering 6 (2016): 356-363.

(4) Zboron, Michael. "Insurance underwriting and broking in the London insurance market: the role of
reputation and trust in the insurance decision making process." PhD diss., University of Southampton,

2015. p.n.d.
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which was revised after the Gentlemen Agreement, and is currently applicable to
the 2013 International Union Agreement (IGA: The International Group
Agreement 2013 ). The International Federation of Ship owners’ Insurance
Association has no litigation subject qualification, and the Group Constitution, the
above Pooling Agreement and the International Group Agreement (IGA) adjust
the rights and obligations of the mutual insurance associations participating in the
alliance. The Ship-owners Mutual Assurance Association has not yet participated

in the alliance'".

3.2 The Reciprocity of P&I Insurance and the Double Contract

The ship-owner insured all or part of the tonnage of the ship in a ship
owner's mutual insurance association insurance premium insurance after the ship
owner's mutual insurance association accepted, the ship owner's mutual insurance
association should issue the ship's "entry" to the ship-owner. "Certificate of Entry
", the ship is called "Entered Vessel ", and the ship-owner becomes a "Member"

of the Association'®

. The membership certificate is not only the proof of the
insurance contract but also the role of "Policy/Insurance Cover" and the evidence
of the "Membership" of the ship-owner. In other words, the membership
certificate also proves "Contract of Insurance" and "Contract of Membership" and
has the legal nature of "Dual"®.

As mentioned above, the modern ship owners’ mutual insurance
associations have long been registered as commercial organizations according to
the laws of the place of establishment. They have full litigation subject
qualifications, whether they are insurance contracts certified by the certificate of
entry or membership contracts. Between members and associations, there is no

direct contractual relationship between the two members. The one hand, when the

member owes money, other members have no right to sue the member; on the

(1) Morris, Gregory DL. "FROM TIME OUT OF MIND: A Brief History of Marine Insurance." Financial
History 124 (2018): 28-31.

(2) Kendall, David, and Harry Wright. 4 Practical Guide to the Insurance Act 2015. Informa Law from
Routledge, (2017):272-276.

(3) NURHUDA SULAEMAN, S. H. "TANGGUNG JAWAB KONSORSIUM ASURANSI PENYINGKIRAN
KERANGKA KAPAL." PhD diss., Universitas Airlangga, 2019. p.n.d.
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other hand, no member has the right to sue other members and request any

insurance compensation".

Therefore, it is still said that the member ship-owner is both an insurer and
an insured, which is already very inaccurate; from the perspective of the
contractual relationship, this statement can even be said to be wrong. Judging
from the legal nature of the insurance contract, the P&I insurance contract is still a
liability compensation insurance contract, and the liability insurance contract

issued by the general commercial insurer is not different in legal nature'®.

In order to avoid misunderstanding, the Association's terms are particularly
evident on the "Payment First" principle. In addition to personal injury and death,
in general, a third person has no right to sue the Ship-owners Mutual Assurance

Association as a liability insurer™.

However, the member ship-owner, as
evidenced by the membership certificate, is both an insured and a member of the
association. Members have a dual legal personality. Mutuality is still one of the
fundamental differences between P&I insurance underwritten by the Ship-owners
Mutual Insurance Association and ship-owner liability insurance covered by
commercial insurers on the market. According to the comments made by Mr
Frans Malmros, the managing director of Swedish Club, in The Swedish Club

Letter 2/1998, this “mutuality” is mainly reflected in the following aspects':

3.2.1 Assessing Losses and Sharing Risks

The Ship-owners Mutual Assurance Association is a non-profit organization
whose operating principle is that the contributions collected in each insurance
year must be equal to the insurance liabilities incurred during the year. If the
"Advanced Call" and investment income received at the beginning of the

insurance year is insufficient to cover the insurance liability and management

(1) Sarrabezoles, Aurélie, Frédéric Lasserre, and Zebret Hagouagn’rin. "Arctic shipping insurance: towards a
harmonisation of practices and costs?." Polar Record 52, no. 4 (2016): 393-398.

(2) Wennekers, Jonathan. Piracy in the maritime insurance of the shipowner. Vol. 356. Mohr Siebeck,(
2016):623-625.

(3) Sarrabezoles, Aurélie, Frédéric Lasserre, and Zebret Hagouagn’rin. Ibid, 393-398.

(4) Desai, A. and Kashiyani, B., 2015. Role of insurance as a risk management tool in construction projects.

International Journal of advanced Research in Engineering Science and Management, 2(3/3).
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expenses incurred during the insurance year, each member is obliged to end at the
end of the insurance year(l), and thereafter until the insurance when the close is
announced annually usually after 3 years), one or several additional fees or
supplementary fees are paid. If the ship-owner is out of the insurance year or is
suspended by the association, or the member is required to surrender in the middle
of the insurance year, the ship-owner seeking exemption is obliged to pay the
Association a "Disclaimer", to cover the Association's expectations i.e. additional

membership fees®.

On the other hand, if there is any "prepaid contribution", the association
should return it to the member ship-owner of the current year, or as the "Reserve
Call" of the association (usually), to increase investment income and enhance the
financial strength of the association. Under certain conditions, the association also
has the right to charge the member a surprise club fee'”. This annual accounting
principle also clearly explains why the Ship-owners Mutual Insurance Association
should never allow any member to arrears. Otherwise, it will severely damage the
interests of other members and affect the survival of the association. For arrears
members, the association generally does not pay claims, does not provide

guarantees, and even revokes its insurance.

In the ordinary commercial insurance contract relationship, the insurance
fee or premium is fixed, and the insurer has no right to require the insured to pay
the insurance premium separately to make up for the loss, and the insured is not
entitled to the profit. Some ship owners’ mutual insurance associations also cover
the liability compensation insurance business of some fixed-rate ship-owners or

charterers. However, Mutuality is still considered the cornerstone of P&I

(1) Billah, Muhammad Masum. Effects of Insurance on Maritime Liability Law. Springer International Pu,
(2016)76.

(2) Eggers, Peter MacDonald, and Simon Picken. Good faith and insurance contracts. Taylor & Francis, 2017.
p.n.d.

(3) Petrinovi¢, Ranka, Ivana Lovri¢, and Trpimir Perkusi¢. "Role of P&I Insurance in Implementing
Amendments to Maritime Labour Convention 2014." Transactions on maritime science6, no. 01 (2017):

39-47.
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insurance'”. In the 1970s, the Ocean P&I Club over-insurance fixed-rate business
losses were severe, causing excessive membership fees for members of the
Mutual Insurance Association. Many members of the ship-owners sued the

association and demanded a withdrawal®.

It was also a lesson that the Ocean Marine Mutual Club P&I Club declared
bankruptcy for reasons such as excessive fixed rate business. In short, the
membership fee is different from the insurance premium, which is the proportion
of the member's annual contribution to the association. Members must share the
yearly expenses of the association and actually, share their respective insurance
compensation. In each claim, the insurance compensation that a member receives
from the association also includes, in theory, the assessed contributions of the

member.

In terms of the association, there is generally an "Enhanced Risk Extension
Clause" also known as Omnibus Rule, which authorizes the board of directors to
claim the member's unconfirmed or excluded claims. The bus is also appropriate
for compensation after considering the particular circumstances of the case,
without giving reasons, to precedent effect. There are certain exceptions to the
insurance compensation that are not strictly handled in accordance with the terms

of the contract®.

According to the liability insurance contract, the insured (insurer) pays the
insurance premium according to the indirect insurer, and when the insured causes

damage to the insured, it shall be liable for compensation, and the insurer shall

(1) Vatsalya, Vatsalya, Sherif Arora, Akshita Jain, T. B. Patil, and ST Sawant Patil. "MARINE HULL
INSURANCE USING PRIVATE BLOCKCHAIN, FILECOIN PROTOCOL AND SMART
CONTRACTS." International Journal of Advanced Research in Computer Science 9, no. 3 (2018): 94.

(2) Psarros, George Adamantios. "Analysis and Findings." In Energy Efficiency Clauses in Charter Party
Agreements, Springer, Cham, (2017): 31-45.

(3) Vatsalya, Vatsalya, Sherif Arora, Akshita Jain, T. B. Patil, and ST Sawant Patil. Ibid, 94.
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undertake the obligation to pay the insurance compensation according to the

insurance policy'".

Generally speaking, the P&I Club has the right to collect insurance
premiums (contributions) and the power of subrogation, the obligation to pay
insurance compensation, the obligation to inform and the obligation to provide
related services; the members of the P&I Club have the right to claim insurance
compensation'”. The right to vote and be elected as a member of the board of
directors, as well as the obligation to pay the dues, the obligation to inform, the
duty to notify the accident, the commitment to reduce losses, the requirement to
maintain the class, etc., the payment of insurance premiums and amount of

insurance compensation are the rights and obligations of both parties.

3.2.2 The Goal Is the Same, Experience Sharing

In terms of ship safety and anti-fouling and damage prevention, member
ship-owners and the association's goals are consistent. Because it is impossible to
prevent the occurrence of ship accidents, the Association pays special attention to
providing excellent accident handling services to help member ship-owners solve
problems and ensure that ships resume normal operations as soon as possible™.
The Association has accumulated increasingly rich and practical experience to
enable all member ship-owners within the Association to share. The guarantees
are provided or arranged by the Ship-owners Mutual Insurance Association, the
members enjoy wide international acceptability, so that the joining ship can be

prevented from being detained or released immediately®.

(1) Astorkiza, Kepa, and Ikerne del Valle. "An economic analysis of private side of fishermen's cofradias'
activity on the Cantabrian Sea." Marine Policy 90 (2018): 152-159.

(2) Kraska, James. "25 Russian Maritime Security Law along the Northern Sea Route: Giving Shape to Article
234 in the Law of the Sea Convention." In Challenges of the Changing Arctic, Brill Nijhoff, (2016): 593-
612.

(3) Kirchner, Stefan. "Brussels and Klaipéda: the domestic impact of EU maritime law." Teisés apzvalga 2 (18)
(2018): 88-97.

(4) Yang, Dong, Qing Liu, Liping Jiang, Wei Zhang, and Wenrong Chu. "Shipping business strategies and

national policy of China." Maritime Business and Economics: Asian Perspectives (2018). p.n.d.
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Although the Association is not obligated to provide guarantees to its
members, the Association is fully aware of the importance of giving guarantees to
its members. Therefore, the managers will generally exercise their discretion to
provide the members with the necessary association guarantees. Of course, the
precondition is that the member is not in arrears, and the warranty is within the

scope of the association's insurance'".

3.2.3 to Resist Catastrophe and Share Financial Resources

Most of the ship owners’ mutual insurance associations operate well and
have accumulated significant reserve funds, which gives the association a lot of
room to control the additional membership fees. Some associations also use the
reserve fund to purchase catastrophe risk insurance for member ship-owners "free
of charge"(z). The P&I Club in the International Association of P&I Clubs, using
its "pooling" mechanism, can economically and effectively transfer catastrophe
risks such as the current single-ownership risk, which is $10 million. Mutuality
enables the value of economies of scale to be realized, and ship-owners can pay

affordable and more stable premiums to secure their operations.

3.2.4 Quality Is Similar, Equal Treatment

Mutuality requires members accepted by the Association to meet the
conditions of the Association's expressly stated Conditions of Entry, such as class;
all members' management “Quality” must be similar. The Association requires
that the participating ship meet the requirements of the ISM Code. The association
is an international group of “like-minded” member ship-owners. Contract
transfers without the consent of the association are invalid. On the other hand,
mutuality also requires the Association to treat all members fairly and equally in
all aspects of risk assessment, determination of contributions and insurance

claims®. The Ship-owners Mutual Assurance Association, which is built on the

(1) Mukherjee, Proshanto K., and Huiru Liu. "Legal Regime of Marine Insurance in Arctic Shipping: Safety and
Environmental Implications." In Sustainable Shipping in a Changing Arctic, Springer, Cham, (2018):
191-225.

(2) Hill, Christopher, and Yash Kulkarni. Maritime law. Taylor & Francis, 2017. p.n.d.

(3) Billah, Muhammad Masum. Effects of Insurance on Maritime Liability Law. Springer International Pu,

(2016) 81.
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cornerstone of “reciprocity”’, has been tested for more than 160 years and has
provided a valuable and vital risk sharing system for the stable development of the

shipping industry(l).

3.3 The Content of P&I Insurance Contract and Its Dual Legal Nature

As mentioned above, the P&I insurance contract is proved by the
membership certificate issued by the association to the member, but the content of
the P&I insurance contract to the membership certificate and its approval. The
insurance terms include the Association's Memorandum, Articles, Regulations,
and other related laws. Ship-owners Mutual Assurance Association merges them

and collectively refers to the "insurance clause®”.

3.3.1 Memorandum and Articles of Association

The association's charter (some called Statutes, such as Grad), and the
association's insurance terms (Rules), it is difficult to make a clear distinction (as
in the case of Membership). Most foreign ship owners’ mutual insurance
associations choose to stipulate them separately, and the association's charter is
more effective than the association's insurance clause if there is a conflict between
the two'”. In summary, the significant issues stipulated in the association's charter
include the foundation and purpose of the association, the membership, the
general meeting, the board of directors or the committee, and the manager or the
Executive Committee, other association organizations such as the Supervisory

Committee and the Association's Dissolution or Termination®.

The matters stipulated in the association's articles of association involve
only the rights of the ship-owners as members of the membership contract and the
daily operation of the association. However, the association's charter also affects

the insurance contract and its insurance claims of the member as the insured,

(1) Yang, Dong, Qing Liu, Liping Jiang, Wei Zhang, and Wenrong Chu. Ibid, p.n.d.

(2) Kendall, David, and Harry Wright. 4 Practical Guide to the Insurance Act 2015. Informa Law from

Routledge, 2017. 280.

(3) Osborne, David, Graeme Bowtle, and Charles Buss. The Law of Ship Mortgages. Informa law from

Routledge, (2016): 158.
(4) Guo, Jianxun. "The Study of Marine Insurable Interest: A Comparison of Laws in China and the United

Kingdom." (2017). p.n.d.
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because the insurance clause for directly adjusting the insurance contract must

obey the association's articles of association'".

3.3.2 Regulations and Bye-laws

At any time during any insurance year, the association's general meeting and board
of directors may formulate new rules in accordance with the association's charter, notify
the member ship-owner in the form of a Circular, and thereby unilaterally change the
content of the P&I insurance contract. Failure by a member to cause damage or liability
may result in the Mutual Insurance Association deducting insurance compensation. This
is one of the very different places from a standard commercial insurance contract®. Such
additional rules may be related to the association's charter and may refer to the
association's insurance clauses. For example, a member passively becomes an affiliate
member of a shipping organization (subsidiary fee paid by the association), requiring
members to temporarily add a clause in their lease or bill of lading, requiring members
not to go to a port or to issue a particular document, requiring Members arrange pre-
shipment inspections for certain goods, or use bills of lading or leases in a specific

format®.

3.3.3 Insurance Terms of the Association

This is the terms of the insurance contract. The main contents are the
members of the insurance contract and the contribution of the membership
(including the application for membership, partnership, membership certificate
and change notice, warranty period, insurance termination notice, membership
fee, rate and membership payment)(4). P&I insurance risk, exclusion, limitation of
liability, claims, insurance termination, suspension or withdrawal, association
funds and other regulations (such as transfer, applicable law and dispute
resolution). The most commonly used terms are P&I insurance coverage risks,

general rules, membership fees, rates and guarantees, and payment of dues.

(1) Morris, Gregory DL. "FROM TIME OUT OF MIND: A Brief History of Marine Insurance." Financial

History 124 (2018): 28-31.

(2) Pearson, Robin, and Helen Doe. "Organizational Choice in UK Marine Insurance." Corporate Forms and

Organisational Choice in International Insurance (2015): 47.

(3) Leonard, Adrian, ed. Marine Insurance: Origins and Institutions, 1300-1850. Springer, 2016. p.n.d.

(4) Logvinova, I. L., Y. B. Rubin, and A. E. Sherstiuk. "Mutual Insurance of Transport Infrastructure

Construction Risks as an Inherent Part of Competitive Environment." European Research Studies 21

(2018): 460.
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3.4 Difference between Ship Insurance and Ship P&I Insurance

The ship's P&I insurance is based on ship insurance. The P&I Club can
accept only ships that have already insured ship insurance. Therefore, when
defining the legal nature of the ship P&I insurance relationship, it is also
necessary to discuss the differences between it and the commercial insurance of

ship insurance. The main ones are as per Logvinova(l):

3.4.1 Insurer's different ship insurance

The establishment of a commercial insurance company must meet the
requirements of the relevant provisions of the Company Law and the Insurance
Law, such as Articles 70 and 73 of the Insurance Law. The organization form of
an insurance company is a joint stock limited company or a wholly state-owned
company. The minimum registered capital of an insurance company must reach
200 million®. Therefore, marine insurance is commercial insurance for the
purpose of profit. The insurer of the ship P&I insurance is mainly the P&I Club,
which is an insurance organization of other nature, and its operation is not for

proﬁt(3).

3.4.2 The Risk of Underwriting Is Different

The insurance of the ship is the subject of insurance. The liability of the
third party is not compensated according to the special agreement for the loss
suffered by the ship during the voyage or berth due to natural disasters or
accidents at sea. Ship P&I insurance covers the liability of the ship-owner in the
ship's business activities and is not the liability risk covered by the ship's
insurance coverage'”. The insurance coverage of the P&I insurance contract is
broader, except for the losses and liabilities caused by the ship owner's intentional
acts; the insurance liability covered by the ship insurance contract; the liability for

other risks caused by nuclear risks or other nuclear goods, and other risks. It can

(1) Morris, Gregory DL. Ibid, 28-31.
(2) Logvinova, L. L., Y. B. Rubin, and A. E. Sherstiuk. Ibid, 460.

(3) Esteve Costa, Carles. "The direct action against P&I Clubs in the latest judgements." Master's thesis, 2018.

179.
(4) Mohan, Mahdev. "A vanishing silhouette: Acts of state doctrine (s) and interim relief In Singapore." JE Asia
& Int'l L. 9 (2016): 234.
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be included in the scope of P&I insurance coverage, such as personal injury and

death, sickness, risk of pollution, and responsibility for wreck disposal‘".

3.4.3 Payment method of insurance premiums

The insured of the ship insurance contract pays the insurance company a premium
with a fixed rate (Premium). The insured of the ship's P&I insurance contract pays the
"Certificate of Insurance" and generally does not have a fixed rate. It is usually required
to pay the Association at the beginning of the insurance year. Prepaid premiums and the
subsequent accounting of the Association's annual accounting decision whether to pay
additional premiums, members may also pay extra premiums for other accidents®. The
premium paid by the member is the fee of the P&I Club, which is equal to the amount of

insurance compensation after deducting the investment income of the Association.

3.4.4 Limitation of Liability

Different insurance amounts are the limits of the insurer's liability for
insurance compensation. There are insurance clauses in the ship insurance
contract, such as the provisions of the People's Insurance Company of Coastal
Inland Ship Insurance®®. Article of Association prohibits the liability and is the
agreement on the amount of insurance, and the compensation of the insurance
company is usually limited to the amount of coverage. The P&I insurance contract
has no insurance amount agreement. The insurance provided by the ship owners’
mutual insurance association, in addition to the ship's oil pollution liability risk,
the risk of underwriting by the ship owners’ mutual insurance association is
unlimited®. Of course, due to the ship owner's legal liability and the liability for
maritime claims, the risk assumed by the Ship-owners Mutual Insurance

Association will not exceed the above limits.

(1) Logvinova, L. L., Y. B. Rubin, and A. E. Sherstiuk. Ibid, 460.

(2) Zhao, Liang, and Li Lianjun. Maritime Law and Practice in China. Taylor & Francis, 2017. p.n.d.

(3) Nazzini, Renato. "Arbitration and the expanding circle of consenting parties: joinder of additional parties and
consolidation of related claims." In Transnational Construction Arbitration, Informa Law from
Routledge, (2017): 92-106.

(4) Rangarajan, S. "The Constitution and the Concentration of Economic Power." (2015). 37.
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CHAPTER 4; CO-INSURANCE

4.1 Introduction

Co-insurance means or it signifies that the agreement of insurance amid the
individual affecting the insurance that is a member of the club and the insurance
provider is made to the advantage of more than one insured or assured”. As a
result, the provisions discovered in the contract of insurance are managed and
addressed to the individual who impacted the insurance which is member,
signifying that a co-insured is not an association and has no direct obligations and
duties®. Though P&I might be required for the purpose of potential co-insurance
contract taking into account the liability for losses and damages occurring to
individuals in the form of cargo losses and is insured by the club in preference to
provides claiming benefits to individual, third-party or group of individuals®.
Co-insurance assumes that the co-insured had benefits and interest to be ensured
that it will be obligated unless the insurance coverage protects him. The
regulations and rules related to co-insurance depend upon who the parties are to

the insurance agreement and who will be impacted by the consequences of

damages and make sure that they are covered comprehensively™.

4.2 Parties involved in the contract

The United Kingdom system differentiates amid the person affecting the
insurance and the insured. The person affecting the insurance is the one who
enters into the agreement with the insurance provider, whereas the insured is the
individual who has the entitlement and indemnity right when there is causality.
Typically, the person or the organisation influencing the insurance will also be the
recipient or the beneficiary under the policy (the insured), primarily and foremost
including the right to claim compensation in linked with the insured causality. Co-

insurance under the conditions of P&I in the UK utilises the same distention but

(1) Chen, Binghua. "A corpus-based study of Chinese and English translation of international economic law: an
interdisciplinary study." (2017). 134.

(2) Ababneh, Mahmoud. "Analyzing the New Institute Cargo Insurance Clauses of 2009 and its Harmonization
with the Arabic Marine Insurance Legislations." Journal of Law/Magallat al-Huquq 39, no. 3 (2015). 87.

(3) Mast, Martijn, Felix Pigmans, Roelof Verbeek, Ramon van‘t Wout, Maikel van Zuijdam, and Mrs van der
Drift. "Autonomous sailing Safety, liability and legislation." (2016). p.n.d.

(4) Jing, Zhen. Chinese Insurance Contracts: Law and Practice. Informa Law from Routledge, (2016). 125.
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applies distinguished terminologies. The individual who influenced the insurance
will be identified as an associate, and the beneficiary is provided with the

compensation against any losses arising'".

The "P&I Club" — the UK differentiates evidently the idea of associates and
co-assured as followed: associates could be any owner in partnership or owner
who is having separate shares, who is a partly owner having half the shares,
trustee, or demise charterer of any come into in vessel, operator or the manager
having control and regulation of the operation and employment of an arrived
vessel, with such control that could be practiced by owner of the ship, and any

other individual who have possession and regulation of any arrived vessel®.

Co-assured is referred as the party, other than the associate whose name is
mentioned on the certificate of entry, to whom the association or the club has
agreed upon based on limitations and restrictions in order to extend the coverage
that is afforded to the associate'”. In certain aspects, the "P&I Club Gard"
differentiates as a beginning point, both concepts, and treat associate as co-
assured where the context enables as illustrated in the regulations such as GR rule
1. It discusses associate as an owner, operator, or charterer involving a bareboat or
charterer of demise of a ship entered in the associations who were rendering to the
statutes or duties and these regulations are entitled to members of the association,

the term associate will in these regulations, include an affiliate or Co-assured™®.

Yet, GR and P&I situations declare that co-assured is any individual who is
insured in pursuance to regulation 78.1 (b). Regulation 78- the cover of insurance

for Co-assured and its associates, to whom the association has been agreed are

(1) Nazzini, Renato. Ibid, 92-106.
(2) Rangarajan, S, Ibid,81-84.
(3) Yang, Yiqing. "The Past and Future of Utmost Good Faith: A Comparative Study between English and
Chinese Insurance Law." (2017). 317-323
(4) Yang, Yiqing. Ibid, 317
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subject to this regulation 78 to such other terms as might be needed, to extend the

cover afforded by the club to the associate or any other name as co-assured”).

4.3 Non-Automatic Co-Insurance

One normally makes a differentiation amid automatic co-insurance
signifying that the co-insured is described in the situations irrespective of any data
or information from the side of assured non-automatic co-insurance. It depends on
particular contracts and agreement amid the club and the assured (Mast et al.,
2016). In “P&I insurance”, as observed in the above section, co-assured is
referred as the party, other than the associate whose name is on the entry
certificate to whom the association has shown consent focussed to the limitations
to extend the insurance coverage afforded to the associate. This description
would lead to co-insurance that is non-automatic since it depends on a specific

agreement(z).

The similar is discovered in the Rule referred to as GR 78.1. Where the rule
says that association might show agreement r disagreement based on the
provisions of this regulation and to such other terminologies as might be needed
to extend the insurance coverage provided by the association to the associate and
affiliates”. Moreover, any person who is linked to or associated with the associate
will not be particularly referred to in the entry terms and referred to as co-assured.
Therefore, the description of co-assured leads to the conclusion that the co-
insurance brought in the situations is non-automatic as it depends on particular

consent amid the member and the “P&I Club” even in the mortgage cases'”.

(1) Andrews, Neil. "Arbitration and the expanding circle of consenting parties: joinder of additional parties and

consolidation of related claims." In Transnational Construction Arbitration.. Informa Law from

Routledge, (2017): 48-62.

(2) Lee, Byoung-yun. "An analysis on wreck related national laws of the Republic of Korea considering the

Nairobi International Convention on the Removal of Wrecks, 2007." (2017). :87-91

(3) Zuskin, Srdan, Neven Grubigi¢, and Matthew Sumner. "Shipowner management in accordance with mutual

agreement." Pomorstvo 29, no. 1 (2015): 69-74.

(4) Coles, Richard, and Filippo Lorenzon. "Insurance Legislation and Contracts." In The Law of Yachts &

Yachting, Informa Law from Routledge, (2018): 149-178



oy sl ~ mEad ~ (golasthy PSS

Here it is imperative to analyse the idea of joint associates and affiliates.
Joint associates arise where the vessel is entered in the names of two or more
operators or owners. All joint associates under an entry qualify for associates in
the association with entire proportionate advantages and liabilities of such
associations as outlined in the statutes and regulations of the "P&I Club".
Consequently, it can be said that co-insurance in P&I has to be non-automatic as it
depends on contractual agreement amid the parties in benefit of a third party who

will be named as co-assured from onwards'".

Thus, it can be said that "P&I clubs" also provides insurance under the cases
of co-insurance. Moreover, it tends to provide extensive and comprehensive
coverage for the protection of third parties who are arrived in the contract of co-

insurance.

The most significant of these is that however, neither the club associates
can be, the co-assured is expressly referred to in the entry certificate, nor the
affiliate is not. Therefore, the co-assured is referred to as insured and covered as a
party in the agreement of contract. This signifies that the co-assured has the right
and is entitled to the advantages under the conditions and terms off the agreement
of insurance consented to when he was referred and named®. Contrariwise, an
associate is not a party to the agreement of insurance and is not spontaneously
allowed to any advantages obtainable under such agreement or contract. Thus it is
to say that co-insurance in “P&I Insurance” should be non-automatic as it depends
on contract amid the parties in benefit of a third party who shall be referred as co-

assured from onwards.

4.4 The “Third Party Co-assured”
To describe it concisely, it can be stated that the co-insured do not require

co-insurance unless he might be obligated for damages that are covered by the

(1) Ambrose, Clare, Karen Maxwell, and Michael Collett. London Maritime Arbitration. Informa law from
Routledge, (2017): 373-375

(2) Zhang, Jinlei. The formation of insurance contract in London market. Swansea University (United
Kingdom), 2008. 68-71

(3) Fjaervoll, Anna Linnéa. "The knock for knock regulation in the WINDTIME." Master's thesis, (2013). 68-71
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"P&I Insurance". If he cannot be obligated, he simply has no insurable interest.
Therefore, the association or the club might show consent to extend the insurance
cover provided to the member to a co-assured referred to in the entry certificate'".
Rendering to the Act and laws of insurance specified above, this co-assured could
be an individual that has beneficial interest in the management of operation or
manning of the entered vessel, and also it could be a holding company or the
advantaged owner of the associate of any cover of co-insurance referred in the

agreement or it could be a vessel mortgagee as analysed hereunder®.

4.4.1 Mortgagee, Operators, and Crewing Agents

As stated the association or the club might show consent to extend the
insurance coverage to the associate to a co-assured referred in the entry certificate
who is an individual referred in the management, operation or operating of the
vessel that is entered”. Under the UK and Norwegian code it is stated that owner
of the ship also referred to as (redder) will be obligated and liable to the provide
companion against the damages resulted in the product or service by the
negligence or any other fault of the principal or master, crew, pilot, or other doing

work in the vessel or ship®.

Consequently, when damage results from the operation of the vessel or ship,
the owner of the ship might be accountable and liable. He is accountable for a
variety of assistants who might result in losses and damage by the act of
carelessness or oversight during the provision of service. The error has to be
committed to the employment scope. This is both a temporary restriction that is
also said, as the act has to be carried out throughout the course of employment and
substantive restriction, which is also referred as the act that should be in some

manner linked with the duties of the employees.

(1) Silver, Lawrence, Robert E. Stevens, and Kenneth Clow. Concise Encyclopedia of Insurance Terms.

Routledge, (2010). 1150

(2) Castellano, Giuliano. "Governing ignorance: emerging catastrophic risks—industry responses and policy

frictions." The Geneva Papers on Risk and Insurance-Issues and Practice 35, no. 3 (2010): 391-415.

(3) Chatzikosta, Dimitra, and Afjuntpa Xatlnkmota. "Third party ship management-Literature review." (2017).

253-255

(4) Rawlings, Philip. "“A SACRED TRUST FOR THE FUTURE”: REGULATING INSURANCE, 1800-

70." The Cambridge Law Journal 77, no. 3 (2018): 570-599.
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Therefore, the co-assured is protected when he is doing job as-as owner and
therefore might be said directly obligated and accountable rendering to the diverse
regulations in the "Maritime Code", for example, the provision discovered in the
code while the operator that is a charterer of bareboat, or a mortgagee) is held
accountable because of the mistake of the ship during the time of its operations

that would usually be of the accountabilities of the owner'".

In this scenario, the co-assured has to demonstrate that the associate would
have been considered as obligated, and the claim had been filed or brought against
such associate. Additionally, it is to note that if the co-assured is referred and
identified as a mortgagee, the "P&I Insurance" coverage will be including similar

peculiarities(z)

. Rendering to the rules and regulations, the co-assured referred in
the entry certificate declared is the vessel's mortgagee. There are certain scenarios,
where the mortgagee is equally obligated and liable with the owner of the vessel
or ship. Rendering to USA legislation of pollution, the mortgagee might in certain
situations be equally obligated with the owner of the ship and others who have a

contribution in oil losses and damages®.

Under the section 1005 (a), the general and overall regulation is a that-the
responsible party, or the guarantor of the accountable party is obligated to the
interest of claimant for the amount paid in claim satisfaction under this act and
regulation for the tenure mentioned in the subsection. Under the clause of
"Payment by the Guarantor"- the payment of benefits and interest under the tenure
mentioned in guarantor's subsection is based on the section. Subsequent to the
section 1016, enforces restriction on the liability of guarantor: Nothing in this act
will enforce liability concerning an accident or any guarantor for losses or costs of
removal, which surpasses, in the total, the number of monetary accountabilities
that the guarantor has delivered for an accountable party showing pursuance to

this section. The aggregate liability of the guarantor or direct action for claims that

(1) Ib Dadiani, Davit. "Cyber-security and marine insurance." (2018). p.n.d.
(2) Reece Thomas, K. "State Immunity." Insight (2016). p.n.d.
(3) Davies, Martin. "Cross-border insolvency and admiralty: a middle path of reciprocal comity." The American

Journal of Comparative Law 66, no. 1 (2018): 101-126.
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were brought under these sections concerning an incident will be restricted to that

amount( D .

Therefore, the association might show consent to extend the cover provided
to the associate the co-assured referred in the entry certificate. In this scenario, the
co-insured as mortgagee shall have interest and benefits that could be insured, and
therefore, will require co-insurance as of the fact that he might be said as liable for

losses and damages by the legislation under USA regulations(z).

4.4.2 Charterer

Rendering to the clauses “Marine Insurance Act” and set by the “P&lI
Insurance” might show an agreement to enhance the insurance coverage provided
to the associate to a co-insured who is referred in the entry certificate and who is a
charterer of the vessel that is entered and also being associated to affiliated with
the associate insured under the similar entry'”. Under this classification, the co-
insured associated or affiliated charterer on the entry of owner is insured and
covered for liabilities cost, losses, risks, expenses and payments that is occurred
as the charter of the vessel or ship, given such risks also insured and covered
under the entry of owner. A co-insured and covered charterer under an entry of
owner is based on the restriction of insurance coverage appropriate to the

charterer®.

4.4.3 The Global industry
This classification is only obtainable to the international operators who are
bound by the contract of service with the insured or assured associate. Rendering

to the rules and regulation, the association of the club might also reveal an

(1) Keceli, Muhammet Alper. "Establishing a new protection and indemnity (P&I) insurance institution in

Turkey." (2012). 94-96.

(2) Keceli, Muhammet Alper. "Establishing a new protection and indemnity (P&I) insurance institution in

Turkey/by Muhammet Alper Keceli." (2012). 94

(3) Marin, Jasenko, MiSo Mudri¢, and Robert Mikac. "Private Maritime Security Contractors and Use of Lethal

Force in Maritime Domain." In The Future of the Law of the Sea, pp. 191-212. Springer, Cham, 2017.

(4) Ameye, Evelyne, and Ifigo Igartua Arregui. "National nuclear third party insurance pools revisited from a

European Union competition law perspective." Journal of Energy & Natural Resources Law 30, no. 3

(2012): 265-300.
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agreement to extend the cover of insurance provided to the associate to a co-
insured specified in the entry certificate who is an individual, a contractor or who
have been entreated into the contract referred as "knock for knock" agreement that
is customised and utilised in the international marine activity with the associate
for services provision by the ship or vessel”). This is based on given that, the
association has approved the contractor and its related terms which are not less
favourable to the owner ensured that the every party will be held accountable for
loss and damage to the items being transported and voyaged resulting damages
such as death or physical injury, its own personal property or the property of
others and the property of its affiliates and several other contractors and
subcontractors, regardless of any fault or ignorance of that party or affiliates,

licensees or the contractors and of their personal property®.

The voyage category is applicable only to the agreement and contractual
obligation and liabilities associated to the vessel that is entered and is obtainable
only if the co-assured has contracted with the associate or member on the basis of
knock for knock signifying that the agreement has to be provided that each party
is accountable for any damage or loss to its own contractor of personnel of the
contractor™. There has been progressing increases in both the P&I as well as
individual clubs and their retentions and the restriction collectively insured by the
pool. The two of the graphs in the below image demonstrate the growth and
development of retention of an individual club and of layers of the pool from 1989
to 2008. The trend shown by the below graphs shows the stability in year-by-year
basis in an exposure. For retentions, the major increases were in the initial 1990s,
and again it was seen from 2005 to 2007. The timing for the upsurges in pooling

was same from 1992 to 1994 and to 2004, but the most expansion based on the

material of exposure was the coinsurance layer introduction in 2004™. The timing

(1) Baughen, Simon. Shipping law. Routledge, 2015. 414-417

(2) Eggers, Peter MacDonald, and Simon Picken. "Other contracts of the utmost good faith." In Good Faith and

Insurance Contracts, Informa Law from Routledge, (2017): 113-130.

(3) Thomas, Rhidian, ed. The modern law of marine insurance: Volume four. CRC Press, 2015.

(4) Huybrechts, Marc A., and Theodora Nikaki. "Marine Insurance." In The International Handbook of Shipping

Finance, pp. 267-283. Palgrave Macmillan, London, 2016.
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for the increases in Pooling was similar (1992 to 1994 and 2004), but the most
material expansion of exposure was the introduction of the Upper Pool and

coinsurance layer in 2004.

4.4.4 The rights of co-insured or co-assured against insurance provider under
“P&I Insurance” coverage

As parties in the contract of insurance to the certificate of entry of the
insured associates, the co-insured will have the cover in terms of P&I under for
such claims of losses and damages and those claims and damages must
appropriately be filed against the associate who is showing negligence and
ignorance towards the better provision of services from which the loss is being
occurred”). The co-insured might have a right and an entitlement to claim for
indemnity from the "P&I Club", irrespective of whether the loss claim has been
established against the associate. It is significant though, to address that the cover
of co-insurance is based on the same confines, which rule the insured associate.
Alternatively, it can be said the cover of co-insurance is limited to the sum that the
associate can recover from Gard if he is said and found as liable for damages and

losses®.

4.4.5 Subrogation and Waiver

The associate or the affiliate whether he is an operator or the contractor is a
party to a several of contracts and agreement in the duration of operations
comprised in the offshore identification, exploration, and development projects.
Such agreement and the contracts are most of the times involve one or both parties
that are named in the contractual agreement not to work with or against other, a

claim to which it is entitled otherwise'.

Such kinds of entitlement might could be arisen at common law, or a tort

that has been committed by the other member or the party or who is under the

(1) Minko, Dmitry. "Implications of the Qingdao metals scandal for commodity repurchase agreements." PhD
diss., Haute école de gestion de Genéve, 2016. p.n.d.

(2) Baughen, Simon. Shipping law. Routledge,( 2015),414.

(3) Thomas, Rhidian. "THE PLACE OF SUBROGATION IN INSURANCE LAW: THE DECEPTIVE
DEPTHS OF A DIFFICULT DOCTRINE." In The Modern Law of Marine Insurance, Informa Law
from Routledge, (2015): 235-262.
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agreement and have done contract breach or by law or statute, the claiming party
is being conferred with specific law rights. In this background, the actions,
abilities and rights of the party can normally be considered to involve the actions
rights actions, and abilities of the employees of that party, contractors, and
subcontractors and for any other individual or organisation performing on behalf

of the party(l).

As amid, the member and the club, the club is bound and contracted by such
releases from obligation, liability, provided by the release and follows the "knock-
for-knock principle” or else is approved by the pursuant of the club to the entry
terms. The club can also avail and is entitled to the benefits of the associate
whether such right and interest are present in the agreement, in the tort, or in any
other right, which can be practised or has ensued. A subrogation waiver provided
by the "P&I club™" shall protect the several other parties from possible losses and
ensured to be provided with benefits from the club. Nevertheless, it will not
safeguard the other parties from such obligations and liabilities, which are

appropriate to bear in line with the contract.

This signifies that cover provided under the P&I insurance by the club
provides comprehensive coverage for third parties in the contract. Thus, rights and
interest of those parties are protected under the third parties insurance by these

clubs®

. The co-insurance that is protective goes above the protection that is
simple and provided under the subrogation waiver clauses because these
insurances shall also safeguard the co-assured against the obligation and
liabilities, expenditures and costs which must be faced and managed by the
associate who is insured under the contractual and agreement terms, given the

. .. . . 4
agreements meeting the necessities for “protective co-insurance” coverage™®.

Neither a subrogation waiver clause nor a clause of protective insurance will

(1) Thomas, Rhidian, ed. The modern law of marine insurance: Volume four. CRC Press, 2015.

(2) Caballero, Gonzalo, and David Soto-Oiiate. "Environmental crime and judicial rectification of the Prestige
oil spill: The polluter pays." Marine Policy 84 (2017): 213-219.

(3) Huish, Robert. "The failure of maritime sanctions enforcement against North Korea." asia policy 23, no. 1
(2017): 131-152.

(4) Xu, Jingjing, David Testa, and Proshanto K. Mukherjee. ,Ibid,129-153.
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provide relief to the party from need to arrange own insurance for such
obligations and liabilities which are appropriately the party’s responsibility for

instance damage or an injury to the crew to the equipment of subcontractor'”.

Furthermore, clause 8 to 2 of the coinsurance plan is new in the year 2016
that is being followed in many of the European States including the UK and this is
the new versions, and the regulates and controls the rights and benefits of insurers
from being subrogated to claims against the co-assured. The clause revealingly
delivers that the insurance provider does not have any interest or right in
particular in the contract of insurance or the third party which is co-insured has
taken the express agreement and contractual liabilities and obligations to an
assured to stay obligated and liable for damages and losses of the type or else

protected and covered under the third party insurance'®.

The impact of the of the clause of 8-2 is that the moment the insurer accepts
it to con-insure the third party does not revealingly reserve the interest and right to
pursue recourse against the third party who is co-insured, he will be considered to
have surrendered any interest or the subrogation right against him, subjected to
that the rights have not been fortified by the assured to receiver or being protected
under the coverage of insurance, it is also specified under clause 8§ to 3 and in the

30)

sub-clause 2 described under 11.2.3%”. The load is on the underwriter to standby

any such interest and right of subrogation in contradiction of the co-assured
except the co-assured has specifically consented to remain obligated and liable

despite the fact that he is third party co-insured®.

(1) Xu, Jingjing, David Testa, and Proshanto K. Mukherjee. "The Use of LNG as a Marine Fuel: Civil Liability
Considerations from an International Perspective." Journal of Environmental Law 29, no. 1 (2017): 129-
153.

(2) Tan, Kendall, and Janice Pui. "Key Developments in Singapore Ship Arrest Laws: A Practitioner's
Perspective." Turk. Com. L. Rev. 1 (2015): 253.

(3) Liu, Jing, and Michael Faure. "Risk-sharing agreements to cover environmental damage: theory and
practice." International Environmental Agreements: Politics, Law and Economics 18, no. 2 (2018): 255-
273.

(4) Liu, Jing, and Michael Faure. Ibid,255-273.
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One illustration to this could be that most of the times, the charterer at the
time when it is warranted by the Charter party that ports that are ordered the
vessel needs to proceed and go are safe for the vessel, the vessel starts to leave the
port. Therefore of the vessel is hazardous or damaged or lost due to the insecurity
of the port, the charterer has to compensate the individual for the loss and damage.
The insurance provided for hull being compensated the owner arty for the loss, for
example, repairing cost and repurchasing cost under the hull insurance will
usually be subrogated to the possessor's claim-to-claim against the charterer.
Though, if the charter party is co-insured under the coverage of hull insurance,
there will be no subrogation interest of right into any claim in contradiction of the
charter party unless the insurance provider of the hull has specifically earmarked

such subrogation right rendering to C1. 8-2").

Alternatively, it is likely and probable that the charter party is prepared to
provide compensation amount to the party to which loss has occurred because of
the negligence of the charter party. The party to whom the compensation may be
provided could be a hull owner, and the claim is compensated due to the loss of
damage in the vessel. The causes of damage can be illustrated as collision
liability, or it could be any reason. Thus, these types of claims are covered hull

insurance®.

Thus, the charterer might show consent to comprise in the charter party a
section to the consequence that he will endure accountable and responsible
rendering to the dangerous port section, despite the fact that he is co-insured under
the hull insurance (. Such a clause of express will be sufficient to provide the
insurance provider of hull an interest and a right of alternative in contradiction of

the charterer for harm to or damage of the container due to insecure port, even if

(1) Cetin, 1. B., E. F. Akgiil, and E. Kogak. "Competitiveness of Turkish Coaster Merchant Fleet: A Qualitative
Analysis By Short Sea Shipping Perspective." TransNav: International Journal on Marine Navigation
and Safety of Sea Transportation 12 (2018). p.n.d.

(2) Fan, Chihhao, Cheng-Jui Hsu, Jia-Yu Lin, Yung-Kai Kuan, Chieh-Chung Yang, Jui-Hsiang Liu, and Jiunn-
Horng Yeh. "Taiwan's legal framework for marine pollution control and responses to marine oil spills
and its implementation on TS Taipei cargo shipwreck salvage." Marine pollution bulletin 136 (2018):

84-91.
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the insurance provider of hull has not himself earmarked an interest and a

subrogation right against the charter party'".

Cl. 8-2 necessitates that such
sections are specifically included in the agreement that is charter party agreement.
The antithesis is intended and clear. Any oblique terms to a similar consequence

will not be sufficient to protect any alternative from the insurance provider®.

If the loss and damage to the hire insurance provider have compensated the
earing and income loss as of the damage to the container or vessel resulted by
ordering the container to the insecure port, he might chase or pursue the
alternative option against the carter party either rendering to the clauses of express
in the damage of hire insurance agreement or in the pertinent charterer, given that
the law and regulation governing the charterer also allows indirect damages and

losses such as income and earning loss or damage to be claimed®.

Even however, clause 8 to 2 is referred to as new and latest in 2016, it can
also be said that it merely confirms what obeys from the background and
contextual law. The background law might, of course, and evidently, vary from

the country to country and might not essentially be settled law™®.

It signifies that
it comprehensively protects the rights and interest of both the charter party and as
well as the party whose items are being transported through the vessel or the
container. These clauses of co-insurance under the P&I third-party insurance

maintain the right balance of securing the rights and interests of both the parties.

While on the other hand Norwegian as well as UK law of marine and third

party insurance under P&I is mainly associated and concerned with the published

(1) Fan, Chihhao, Cheng-Jui Hsu, Jia-Yu Lin, Yung-Kai Kuan, Chieh-Chung Yang, Jui-Hsiang Liu, and Jiunn-
Horng Yeh. Ibid, 84-91.

(2) Luo, Meifeng, and Sung-Ho Shin. "Half-century research developments in maritime accidents: Future
directions." Accident Analysis & Prevention (2016). p.n.d.

(3) Padovan, Adriana Vincenca, and Iva Tuhtan Grgié. "Is the marina operator’s berthing fee a privileged claim
under the Croatian maritime code?." Il Diritto Marittimo 119, no. II (2017): 366.

(4) Walker, Simon. "Keeping Concentrate Shipments Under Control." Engineering and Mining Journal 218, no.
4 (2017): 24.
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judgement in prior cases or the award of arbitration'”). However, in 1988, it was
written in the thesis by the "Hans Jacob Bull" professor at the "Nordic Institute of
Maritime Law at the University of Oslo", that co-insurance mechanism likewise
as unintended obligation insurance. On page 318, he accomplishes that in
consequence a co-insurance also suggests a subrogation waiver against the co-
insured or co-assured and mention to other researcher's backing up this view.
Thus, the waiver clause seems beneficial for both the parties being charterer and
the owner party as it makes sure that values of the inflation, property, and
depreciation have been considered and taken into account in the limits and
agreement of insurance. An appraisal or the assessment once every three years is
an effective thumb rule and is sufficient, relying on the situations and

circumstance.

4.4.6 Disclosure duty of Co-Insured or co-assured

The person impacting the insurance that is the contracting or agreement
party will normally have a right or an interest in the matter of the subject of
insured and will take out the coverage or insurance for his own and personal
advantages(3). However, he might also enter in the agreement and contract of
insurance for the advantage of a third party in the contract who might have a right
or an interest in the insured's subject matter. Typically, the individual or the owner
impacts and insurance to safeguard their own rights, interest, at the same time
classify, and labels as assured or insured as well. Any party whose insurance
coverage agreement ensures rights and interest is described as an insured or
assured. The assured or insured who has not affected insurance contract us

referred to as co-assured.

(1) Parsons, James R. "MARINE InSURAnCe AnD THE PoLAR CoDe." In Global perspectives in MET:

Towards Sustainable, Green and Integrated Maritime Transport, (2017): 401-410.
(2) Kuzu, Ali Cem, and Ozcan Arslan. "Analytic comparison of different mooring systems." In Global

perspectives in MET: Towards Sustainable, Green and Integrated Maritime Transport, (2017): 265-274.

(3) Barlas, Baris, Reyhan Ozsoysal, Ertekin Bayraktarkatal, and Osman A. Ozsoysal. "A study on the

identification of fire hazards on board: A case study." Brodogradnja: Teorija i praksa brodogradnje i

pomorske tehnike 68, no. 4 (2017): 71-87.

(4) Varona, Gema. "Restorative Pathways after Mass Environmental Victimization: Walking in the Landscapes

of Past Ecocides." Oriati Socio-Legal Series, Forthcoming(2019). p.n.d.
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Clauses 8-3 and the sub-clause 1, extend the duty disclosure scope outlined
in above sections, to any co-insured, other than, co-insured or co-assured
mortgagee are also covered in the third party insurance contract, and they are
aware of having referred and considered under the insurance policy as co-assured
or co-insured”.  If the breach of an insurance contract has been as a breach of
duty of disclosure, the insurance provider might merely invoke this break against
the other third or co-assured parties if the co-insured had the general decision-
making power and authority for the vessel operation as specified under the clauses
8-3, sub-section 3 and clauses 3-37. The co-assured in a break of the duty of
disclosure might have surrendered his individual insurance even if he was not in

the responsibility of the process of the vessel®.

Sub-clause 2 regulates the breach of contract made by the third party for the
regulations and rules to a duty of care. This provision provides the right and
insurance provider with the interest and right to invoke the resoles and regulations
in cases of loss, damages, and duty of care in order to ensure the rights and

() A charterer who is

obligations for both the insured and the insurance provider
co-insured or co-assured has the duty of care in order to meet and comply with the
regulations and rules of safety associated with the insurance contract. For
example, dangerous and hazardous items that are carried on the vessel might
forfeit the protection under the agreement of co-insurance if the break is in
violation of the clause 3 to 22 and clause 3 to 25 resulting in loss of or damage
might pursue alternative option against the charterer. The similar will smear to the

damage of hire insurance provider who has remunerated the owner of the items

being damaged for the loss of money and time due to the damage(4).

(1) Myburgh, Paul. "P & I Club Letters of Undertaking and Admiralty Arrests." (2018). p.n.d.

(2) Parsons, James R. "M ARINE InSURAnCe AnD THE PoLAR CoDe Ibid, 401-410.

(3) Gay, Robert. "The Inter-Club Agreement: The Meaning of “Act”, Causation and The Boundaries of The
Agreement The Yangtze Xing Hua e Boundaries of The Agreement The Yangtze Xing Hua." Lioyd's
maritime and commercial law quarterly 2 (2017): 182-189.

(4) Barlas, Baris, Reyhan Ozsoysal, Ertekin Bayraktarkatal, and Osman A. Ozsoysal. Ibid, 71-87.
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4.4.7 Independent co-insurance and referred third parties

This clause was latest and introduced in the year 2016 and correspondents to the
clauses 8-4 of the plan of 2013. The heading the was edited and amended in order to
make it more clear that the clauses implement both the person referred in the third parties
in insurance contract as well as mortgagees. Specific modification and changes were also
created in the text. The provision provides the extended security and protection to a
person named as the mortgagee and the third party in comparison to rule and regulations
specified in above sections and in the classes discoed above as 8-2, 8-1, and 8-6V. The
protracted insurance cover can be triggered by a clear contract highlighting that the
regulations in clauses 8-7 shall smear to the co-insured third party and/or mortgagee.
Conflicting to other sections in analysed above, with an aim to obtain the security and

protection specified in CI. 8-7, the co-assured third party has to be referred in the contract

of insurance®.

The independent coverage of insurance signifies that the co-insured or co-
insured is referred in the third party is not classified with the person affecting the
insurance or with other insureds or assured if discovered in breach with their
contract and agreement. This signifies that insurance provider can neither break of
disclosure duty on the part of the individual influencing the insurance coverage
nor any failure to encounter the duty of care on the other assured's part for
example safety regulation breach®. On the other hand, those sections and clauses
in the above section that purposely restrict or exclude insurance covered, for
example, clauses 3-17 and clauses 3-19. Will also apply the co-assured mortgagee
or referred the third party if established independent insurance coverage under
clauses 8-7. Nevertheless, it cannot be a complete substitute for a “Mortgagee

Interest Insurance”. This kind of insurance coverage is a distinct insurance cover,

(1) Faure, Michael, and Donatella Porrini. "Goran Skogh on Risk Sharing and Environmental Policy." The
Geneva Papers on Risk and Insurance-Issues and Practice 42, no. 2 (2017): 177-192.

(2) Stewart, Kent. "Criminality on the Australian coast." Ausmarine 39, no. 7 (2017): 36-36.

(3) Cashman, Daniel, Ajay Ratan, and Andrew Scott. "Decisions of British Courts During 2016 Involving
Questions of Public or Private International LawB. Private International Law." British Yearbook of

International Law (2018). p.n.d.
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which is carried out by the mortgagee bank on also a portfolio, individual or fleet

basis".

Chapter 5: Rights and Duties of Co-Assured

Under the rights and duties of the co assured, the provision are described to
the third party affected by the insurance of the ships, it implies that co-insured
who is not a member do not have any direct duties. As it is mentioned that
insurance must be needed for co-assured third party considering that, these parties
directly are involved in the ship operations and therefore to reach to the position
concerning co assured rules”. Here the issues will be identified and evaluated

(SK Rule 5.4)

5.1 Due care and disclosure

Concerning the topic of third party cover for the benefit, first aspect present
here is to identify extended rules concerning due care and duties of disclosure
applied by the co-assured third party in their responsibilities and its breach.
Secondly, to what extent they might invoke against co-assured before the
completion of an insurance contract, and thirdly, insurance that is affected by the
person have a central role in playing with regards to insurer information about the

potential changes and risk exposure in such exposure®.

As per the conditions, it is required that members of the association shall
make correct and full disclosure, before the insurance contract is concluded, in all
the circumstances, a) it is known to any agent or member or on behalf of the
affecting insurance, or in the business which is identified by the member or even
by the agent b) where the Association gets influenced in order to decide on what
terms cover is required to be given. ¢) make full, prompt and correct disclosure of

every change circumstance to the Association, this is known by the members in

(1) Wu, Pei-Ju, Mu-Chen Chen, and Chih-Kai Tsau. "The data-driven analytics for investigating cargo loss in
logistics systems." International Journal of Physical Distribution & Logistics Management 47, no. 1
(2017): 68-83.

(2) Bilgin, Burcu Celikcapa. "Right of Direct Action Against Liability Insurers under the New Turkish
Commercial Code." Turk. Com. L. Rev. 1 (2015): 265.

(3) Lefkowitz, R. Y., M. D. Slade, and C. A. Redlich. "Rates and occupational characteristics of international

seafarers with mental illness." Occupational medicine (2019). p.n.d.
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order to cover the risk of association and d) to make the possible measures against
causing or agreeing without taking approval priory from the Association, in

changing any circumstance by the association that covers the altered risk".

Regarding the duty of care and responsibility of disclosure, the rules are
present that presuppose the duties that are compelled by the insurance
relationship, and it provides the regulations related to the possible sanction to the
insurer in an event these duties got breached. During the period of insurance, the
due care duties can be divided into four different rules, safety regulation,
alteration risk, and causality caused negligence by the duty of notification and

assured and to avert the loss®.

The required information is provided to the insurer related to the disclosure
duties along with necessary information in order to estimate risk, whereas the
alteration risks and their concerning rules that are not altered are secure as
compared to these insurance period assumptions. If either on the duty of care the
duty of disclosure has been breached, the insurer has the rule for terminating the
relationship with third partyand to ignore the future causalities liability. In the
case of breach of duties, the sanction is available to the insurer regarding the

duties of care and disclosure is addressed to the member">.

However, this may be co-assured and addressed where it is allowed by the
context, and it means that, in many cases, the co-assured will identify the member.
The rulings of SK Rule 45.4 brings about any failure by the joining member and

by the family member, or by any assured or any affiliate, with compliance to these

(1) Petrinovi¢, Ranka, Ivana Lovri¢, and Trpimir Perkusi¢. "Role of P&I Insurance in Implementing
Amendments to Maritime Labour Convention 2014." Transactions on maritime science6, no. 01 (2017):
39-47.

(2) Stevens, Richard. "The migrant crisis—implications for P&I cover." (2016). p.n.d.

(3) Wu, Pei-Ju, Mu-Chen Chen, and Chih-Kai Tsau. Ibid, 68-83.
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obligations and rules, shall however be deemed towards the member and joint

member failure, affiliates and co-assured".

However, the most prominent difference between the affiliate and co-
assured is that although none of them can become these Association members, the
co-assured is expressly named in the trade certificate entry between the affiliate
and the co-assured, which results in the co-assured being insured. If a person is in
the contracting party regarding the insurance, so for the contract benefit, he is
entitled to the insurance rights, pursuant to the agreed conditions and terms.
Similarly, as the affiliate is concerned, he is not insured regarding insurance
contact party, this is the reason they are not entitled automatically to the contact
benefit. After all the incidents, in its sole discretion the association, to an extent
agree in covering an affiliate but in doing so, there must be no obligations

present®.

This produces various differences between the affiliates and co-assured.
One such concern is about the liabilities under the contract of insurance. As the
insurance contract is not a party for affiliates, for the payment the third party is
never liable of the calls or premiums (association although sets out the premium
outstanding against the paid compensation to an affiliate. In contrast to this, the
co-assured usually like, members and joint members are jointly liable for all sum
of insurance under the certificate entry and its association where they are co-
assured or named. Therefore, to the co assured the rules would be addressed and
as per these conditions, the insurer will have the right to refuse the compensation
in payment.
5.2 Unlawful, Deliberate and Fraudulent Acts

On the Association, the member must not make any claim that is based on
fraud, and if someone allow the vessel to be used in order to carry out the

shipment for illegal purposes or even cause or attempting causality deliberately,

(1) Croucher, Thomas Mark Swan. "Changing the Rules: An evaluation of whether the Norwegian Maritime
Code should implement the Rotterdam Rules approach to transferring obligations and rights through the
trading of bills of lading." Master's thesis, The University of Bergen, (2016)89-91.

(2) Wu, Pei-Ju, Mu-Chen Chen, and Chih-Kai Tsau. Ibid, 68-83.

(3)Stevens, Richard. "The migrant crisis—implications for P&I cover." (2016). p.n.d.
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any failure to comply with the requirement present above is co assured by the SK
Rule"” 45.5 Whereas any omission or conduct to any joint member affiliate or co
assured would make the Association reduce or reject the claims regarding the
failure. Thus, all the members, affiliates, joint members and co assured shall be

deemed.

5.3 Premiums

As a rule SK Rule 4.1.2? is stating, the payment duty rests along with the
member. Thus the co assured with the member must not be identified, considering
that according to the conditions just the member is obliged to pay premiums, in
the SK Rule 4.1.2 —The premium determined by the Association and payable by
the member as regarding the member, the conditions are stating it clear that these
members must pay all the premiums and sums due to the fall of the Association.
In case of the failure in complying with the requirement, the members are not
entitled to the recovery of Association with respect of any event during when is
outstanding, is present in sum or any premium and Association must be
authorised to handle all or even one case of Association to its member for the time

being®.

However, the conditions of SK Rule 45 regulates the co-assured position, as
per this rule name present of a co-assured on any Certificate of Entry shall be
severely and jointly liable with respect of all calls, premiums and other sums in

respect to the Association of the entered vessel.

As a result of this, payment of the Association to the joint member or any
affiliate or any co assured or any of the member, must be deemed to the member
payment of and also to all the jointly affiliates that fully discharge the Association

obligations in respect of the payment(4).

(1) Regulation S-K
(2) Regulation S-K
(3) Judice, Monica Pimenta. "The Cover of Third Parties Under P&I Insurance." Master's thesis, (2008). 112-
115
(4) Eliasson, Robin Lars-Arvid. "Navigating stormy waters-How large discretion is the master allowed

concerning navigational matters." Master's thesis, (2016). 78-80
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Notice that any member of the family or even any joint member, or any
affiliate or any co assured, to comply with obligations under these rules, as a
failure must be deemed to the member payment, along with affiliates and co-
assured, therefore the addressed rules to the members are consequently addressed
to the co-assured, so that the sanction would reach to the assured. The addressed
rules to the members, therefore, are also addressed to their co-assured, by which

consequently the sanction would reach towards the co-assured".

5.4 Certification and classification

It shall be a precedent condition for the cover insurance that the vessel
entered remains closed entirely with the social classification which is then
approved by the Association as the classification of vessels does not change the
society without the prior consent and that member shall maintain the validity of
the statutory certificate which is issued on the behalf or by the vessel flag of the
state in relation to the ISPS code and ISM code®®.

In any failure and of its event to comply with any requirements present
above, the members will not be entitled to any Association recovery with respect
to any occurrence of event during the non-compliance period so far, except this
has been the only failure to comply with Rule 28.4.2-3 where the charterer

member and its failure was beyond the control of members.

It seems that in this the provision involves the members alone, that is the
shipowner since the ship-owner will have the authorisation and records for the
society’s classification. It may be addressed, however, to the co-assured that an
operator, in the Certificate of Entry who is co- assured is involved directly in the

contract related to insurance'.

5.5 Other conditions
Various other conditions includes that members shall comply with any

Association's recommendations following survey compliance with any safety

(1) Eliasson, Lars- Arvid, Ibid, 80
(2) Regulation S-K
(3) Tettenborn, Andrew, and Baris Soyer. "DIRECT ACTION AGAINST INSURERS AND P & I CLUBS." In
Maritime Liabilities in a Global and Regional Context, Informa Law from Routledge, (2018): 206-224.
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regulations or any directions that are issued by Association or any public authority
that is capable to comply with the regulations. Also recommendation and rules
and the classification society and its requirements, compel with all the state’s flag
vessel and legislation require for, adaptation, construction, fitment, condition,
manning, equipment, management and security, operation of entered vessel (this
includes the applicable requirements of “Code of ISM”") and statutory
certificates validity is also maintained that is issued by the vessel flag state for the
requirements on request provided by the Association”.  Authorization is
necessary in enabling the Association inspection and to provide with any
documents or information, in the current vessels possessions and in the

classification society previously, related to the class and its maintenance, and to

make the Association enable, in order to carry out survey at any time.

As per the “Rule 3577 this rule provides the association with any
requested document and information that Association request in order to man,
operate for condition or the vessel management, incorporated in all the
indemnities and contracts under any required terms by the Association and also
excluding all the indemnities and contracts with any terms which association

prohibited.

In case of failure to comply with Rules 29.1.1-29.2.%9 and its requirement
that are present in it, the members for any recovery shall not be entitled from
Association, however exception is present if the liabilities are proved by the
members along with the costs, expenses or losses, in any event, would have been
incurred and it might be possible the Association have covered it if the members

are compiled with the requirements(5 ),

(1) The International Safety Management (ISM) Code

(2) Kverndalen, Ashild. "Forsikringsdekning for redningsomkostninger ved terrortrussel mot skip." Master's
thesis, 2016. 57-59

(3) The International Safety Management (ISM) Code

(4) Regulation S-K

(5) Weihai, Li. "A Security Model and Legal Guarantee for Chinese Maritime Shipping: As Exemplified in the
Response to Piracy along the 21st Century Maritime Silk Road." Social Sciences in China 38, no. 1
(2017): 46-65.
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It is again to see that the, if member has complied to the requirements SK
RULE 45.5 then 5.4, will be applied and all the co-assured that owners identified
since any conduct, failure or omission that is caused by any joint member or any
member, or any affiliate or any co-assured, under these rules will comply with
obligations, and it must be towards the deemed failure for all joint members and

member, affiliates and co-assured.

5.6 Burden of Proof
The members might have a burden while proving claims against the results

of the Association from the covered risk under insurance.

5.7 Limitations of Co-Insurance
5.7.1 Liability and its limitations in general

The Association insures the liability of the members as they might be
determined ultimately and can be fixed by the laws related to the liability and its
limitations. Here the association is not liable legally for any excess in the sum of

such liability.

Here the co-assured and a member is entailed in limiting the liability that
Association cover, with respect to the liability there must be no recovery present

for the amount more than to which the liability might be limited".

5.7.2 Liability and Its Limitation, Co Assured, Joint Members and Affiliates
Where the covered insurance to the joint member, affiliates and co-assured
is extended, the Association's total liability in no circumstance shall not be

exceeded to its sum that vessel owner could recover the vessel that is sole assured.

Here the member is considered as the owner but the affiliates or co-assured
member is a charterer, any extended covered insurance to the affiliate or charterer
with the USD 350 million shall get limited for any vessel with the aggregation

that arises from an event, this can be a single vessel.

(1) Andreasen, Kristoffer Roland. "Non-payment of hire, the cancellation and suspension clauses in time

chartering agreements and the remedies given the party not in breach." Master's thesis, (2015): 43-46
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5.7.3 Labiality and Its Limitation under the Additional Insurance That Is Agreed
Separately

The Association and its liability in any case for all or any liabilities, costs
and losses and including the expenses, affiliates and assured all members under
any one of the events and even under single entry. It might have been limited to
the insured sum about the entry. It is always provided that to the Association and
its extent that help in reinsuring the risk under one single entry, the Association
that might (with the insurance and its exception for the chemical and war risks,
computer virus and biochemical Electromagnetically Weapons risks) is obliged
only to pay the amount that is in excess of 10% to 10 million USD of the limit
covered per event, it is the lowest amount that the Association receives as funds

by the Association from reinsurers'".

5.8 Cover for Termination or Cessation
5.8.1 Cover for Cessation

It is mentioned by the SK Rule 45.3® that any communication and its
content in between the members and association or even the joint member or any
affiliate or any co assured, within the knowledge must be deemed of all the

collective members, members, affiliates and co-assured®.

Where in case the cessation of cover, the co-assured will also be ceased in
respect to the SK Rule 453", The covered insurance shall immediately be ceased
where, ownership or the change management has entered inside the vessel, being
an individual, the member that becomes bankrupt, against him the receiving order
can be made, or this can also become insolvent, by being corporation, claiming
that the member is wound up, dissolve liquidator or receiver appointed or the
proceedings commences under the insolvency or bankruptcy laws in order to seek

protection from the creditors®.

(1) Georgosouli, Andromachi, and Miriam Goldby, eds. Systemic Risk and the Future of Insurance Regulation.
Taylor & Francis, 2017. p.n.d.
(2) Regulation S-K
(3) Georgosouli, Andromachi, and Miriam Goldby, eds. Ibid, p.n.d.
(4) Regulation S-K
(5) Clarke, Malcolm A. The law of liability insurance. Informa law from Routledge, 2017. p.n.d.
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A total loss is experienced by the entered vessel, or sometimes it is accepted
funds and it might be estimated by the Association as being compromised,
constructive and exception in respect to the liability or arranged. This includes the
total loss by which the casualty arises, for ten days the vessel is missing, from the
day she was heard for the last time. Then at the Llyod’s the vessel is posted with
the missing complain if it is also requisitioned by the government Authority or
State excepting that this insurance might cover the reinstated requisition period

that has been ceased.

Under this, the member of breach of the co assured will also cease the cover

by considering the SK RULE 45.3'".

5.8.2 Members Termination

The association of all vessels or even one that on the behalf is entered by the
members can also terminate the entry. These members can also be more than one,
a) it can be done by giving the notice immediately where under Rule 28.1 the
member is under the obligations and its breach (with respect to its risks and
alteration and the disclosure), rule 28.2 ( with respect to the deliberate, unlawful
or fraudulent acts) or under the rule of 28,4 ( in respect to the certification and
classification of the vessel), b) on the notice given on three days, Under rule 28.3
where breach is carried out by the members obligations (with respect to the
premium payments and other associations sums), ¢) on the notice of seven days
where vessel is seen as unseaworthy, and the members are not made as seaworthy
without any delay undue, or where Association could not carry any survey as they
are not allowed to do so by the members regarding any changes in the
circumstances by which the risk covered by the association is altered, or d) on the

notice of the thirty days without providing any reason®.

In the case where the cover termination is present, the cover for the co
assured will be based as it is dependent on the SK Rule 45.3 where the
communication contents in between the members and Association, or even the

joint member, or any affiliate or any co assured shall be in the exception within

(1) Regulation S-K
(2) Regulation S-K
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the members knowledge along with affiliates, co assures and joint members

knowledge.

However, along with this, the Norwegian Insurance Contract ACT-ICA"
and its pursuant is terminating the insurance, that does not apply regarding the co-
assured. If the contract insurance has been terminated, amended or exist in
ceasing, that does not really apply regarding the co-insured under 7-1 sections,
and it is also under the subsection of three and two unless it is notified by the
insurer's party specifically concerning about the fact within the notice of one

month.

The Norwegian Marine Insurance® Plan is different, where NMIP adopts
the approach that is more dependent. For instance, in § 8-3 the contract of the
insurance has been cancelled or amended in relation to the third party that is co-
insured. It is to point out however that the co-insurance and its concerning
mortgages has taken approach which is different. The NMIP, in this case, adopts a
co-insurance independently, for example, § 7-2, it can be seen that if the contract
insurance has been cancelled or amended, the mortgages and their rights shall
never get affected. Thus, the independent or dependent coinsurance is differently
treated considering the applied regulations. In the conditions of P&I, the rule
generally is dependent on co-insurance. Further, the co-insurance in the NMIP is

dependent, and the co-insurance of ICA will be independent.

5.8.3 Termination and Cessations Effects
No liability shall be present under the Association whatsoever in any respect

of an event occurring after termination or cessation.

This cover for the co assured will also be terminated or cease, due to the

dependency factor which is explained previously.

(1) Nordic Insurance Contracts Acts

(2) Nordic Insurance Contracts Acts
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CHAPTER 6: CO-INSURANCE UNDER ENGLISH LAW
6.1 General View

The fixed percentage that is paid against claim once the deductible is
fulfilled is called the co-insurance. Co-insurance is the critical factor of the
English Law that is defined quite differently in the Scandinavian system. English
law and the Scandinavian system are the two basic law systems that have defined

the coinsurance under particular terms and condition'".

Concept of third-party co-insurance does not operate under the English
system thus; it does not make any difference between the assured person and
person affecting the insurance. For instance, there can be two possible conditions
for the mortgagee either policy that is made under the law is assigned to the lander
in the mortgage like any bank having a derivative interest or the person that has an

impact on the insurance perform the function of agent for the mortgagee.

In any case, the co-insurance concept is not found whereas the concept is
quite evident in the American P&I club that says, “The party insured under the
insurance contract is considered as co-assured.” However, if any person is
considered in particular when it can be said that the insured person is deemed to
be insured if it satisfies Rule 1.3.8 and 1.3.11® under the American law, it can be
claimed that co-ensured will be given due to benefits when it was named under
the conditions of the insurance contract. It can be defined in a better way while
considering the case of the club. When member term is defined under the club
rules, it has given the same rights that are given to the operator, charterer, or
operator of any substance that is insured under the Association. Where it is
necessary that the association must be entitled under the membership of
Association if the term member under the context should involve an affiliate, joint

member and co-assured (Adel, 2010).

(1) Johansson, Helen. "Causation in Hull Insurance-A Comparison of English and Nordic Marine Insurance."
(2013). p.n.d.
(2) Regulation S-K
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6.2 Applicant Owner

Applicant owner is the person or entity that is related to the application or
the policy and has given some rights along with the responsibilities. The
responsibility of the applicant under the law following some policy is to pay the
premiums of the policy so that the policy does not lapse. Applicant owner also has
the rights of changing the beneficiary, access the related information, but the
concept of applicant owner is quite different under the rules that include the
further rights, and responsibility of owner. Likewise, under the rule, applicant
owner for the condition of entering in the association insurance refers to the
owners in some various conditions like the partnership owners, owners having
separate shares regarding the severalty, owner as a trustee, owner as mortgagee,
part owner, owner as operator, builder or the manager. However, the person
having a direct impact on the application, the person on whose behalf the
application is made, or being made for entry in the same insurance association that

1s irrespective of its membership in the association (Stem, R., 2017).

6.3 Managers

Managers generally refer to the person who manages the operations of the
association. It is the one who deals with the working staff and carriers out
different responsibilities in an organization like the human resources, various
operations of the organization, managing the functions like import and export and
many other responsibilities. However, these managers can be permanent or time
being, but the rule refers to the time being managers of the organization").
6.4 Member

Member of any association is the one who enjoys the facilities of the
association after filling the terms and conditions of the membership. Once the
membership terms are filled, then it has to fill the responsibilities and obey the
rules of the agreement. Member is an essential entity of the association whose

choices has to be given serious attention and managers form appropriate policies

for them under the different strategies. These members can be permanent or the

(1) Fredendall, Lawrence D., Peter Letmathe, and Nadine Uebe-Emden. "Supply chain management practices
and intellectual property protection in China: Perceptions of Mittelstand managers." International Journal

of Operations & Production Management 36, no. 2 (2016): 135-163.
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time being. Permanent members are the one who may be owners or has taken the
permanent membership under the terms set by the owners or the managers. Under
this rule, the members are not permanent, but time being and the policies that are

made for these members are followed strictly under the rule'".

6.5 Owner

Owners refers to the partnership owners, owners having separate shares
regarding the severalty, owner as a trustee, owner as mortgagee, part owner,
owner as operator, builder or the manager. However, the person having a direct
impact on the application, the person on whose behalf the application is made, or
being made for entry in the same insurance association that is irrespective of its
membership in the association. Owner also refers to the builder of the ship as well

as the person whose name is written on the slip or the entry certificate®.

Thus in the light of these concepts, the point should be noticed that while
dealing with another mortgage or party or the charterer, this person is considered
as the one who has effect in the insurance contract and is considered as the agent
representing the interest of the third party. In such type of cases, the mortgagee
influences insurance for its benefit like the insurance affected person works as an
agent for the mortgagee includes the provision of direct or original interest.
Hence, the distinction inherited problems are solved through agency doctrine
under the letter of attorney or power of attorney in the condition when the person

who influences the insurance works as an agent for the assured (Judie, 2008).

In the civil law system mandate or the system of common law, power or
letter of attorney is the legal authorization of act on behalf of other entity in the
matter of business or any legal matter. Two entities are involved one the principal
and other is the agent. The principal is the one that authorizes the other on specific
conditions and terms. The principal makes the guidelines for others under

individual Acts like the Agency Act 1973%). Then the principal hires the agents

(1) Correa, Carlos Maria, and Abdulqawi Yusuf, eds. Intellectual property and international trade: the TRIPs
agreement. Alphen aan den Rijn: Wolters Kluwer, (2016) 347-362

(2) Paul, Ellen Frankel. Property rights and eminent domain. Routledge, (2017) 74.

(3) Agency Act 1973
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for working on any particular project under the conditions set by the same Act that
also set the responsibilities and the rights of the agent or attorney. Whereas under
the general contract law that deals with the agency, the agent can be acted on
behalf of the principal under the limits and rules that are agreed by both of the
entities. Manager in the cases is the one whose authority exceeds the limits of
manager whereas agent does not involve in the ratification of acts. The agent is
also restricted to give information of the agency to any unknown or unsuitable

person; otherwise, his act can execute it from the agreement or mandate.

On the other hand, the principal should satisfy the contracted obligations
along with the agent with the confirmation of authorized mandate and upon asking
the importance must be paid for the necessary expenditures of the execution. If
any losses occur with the execution of mandate, the principal must pay these
losses whenever they do not result in the guiltiness. Lastly, the principal pays the
expenditures to the attorney that are occurred on the execution of the mandate.
These expenditures can be a simpler one that occurs while the execution of
mandate or the remuneration that must be paid to agent despite the assumed effect

except the case in which agent is the one who is blamed.

Moreover, it should be considered that while dealing with other parties, the
person may assign the policy has an effect on the insurance dealing with mortgage
thus it can be said that it has the derivative interest. This is the reason for which it
is stated in UK Rule 15 A, of UK Introductory that any Association will not give
insurance under the contracts between the owner and the association and these
contracts can be assigned even if the written consents of the managers are not
available. Whereas the managers have, the right of either accept the consent or
reject it within their discretion even without stating any reason. The managers are
also allowed to give their consent on such things that they think are suitable for
the condition, and there will be no hindrance in their way. This concept can be
clarified by taking the example of assignment (project) under the law of real state

agencies.

Assignment refers to the transfer of rights from one party to another under

the law; the one who assigns it is assignor whereas the second one is the assignee.
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The legalisation of the assignment refers to the rights and the liabilities under the
law. The manager rejects any assignment that is made without the consent of the
managers, or it will be considered as void and will have no effect of this
assignment that shows the importance of this assignment further. Furthermore,
UK Rule 15 B of UK Introductory Act states about the specification of the
managers for the conditions of giving the consent of the assignment. Association
shall include the claim that is presented by the assignee for the deduction or retain
of such amounts, and it can be estimated by the managers that whether it is
sufficient for the discharge of liabilities of the association assigner whether it
existed at the assignment time or having accrued. According to MIA (Marine
Insurance Act 1906), a marine policy is assignable unless it contains terms
expressly prohibiting assignment. The conditions do not prohibit such assignment

but in order to be binding for the underwriters, some formal requirements must be

fulfilled”.

In the second case, the mortgagee must be assigned with the policy like the
provision of the rights under the policy. Policy refers to the principal or the course
of proposed with the help of an individual or organization. Here policy refers to
the terms that tell the procedure if the assignment is not followed correctly. Thus,

the policy binds the assignee and assignor under the conditions of the assignment.

Under the general contract law, the contracted assignment of rights is the
complete transfer of rights to parties so that it can receive the benefits that are
assured to that body under the contract. It can be observed from the example of a
contract between the two bodies A and B where party A has contracted with party
B to sell its ship for some amount of money say $ 30000 after contracting the
party A will tell the benefits of the contract when it is sold to the party C for some

amount.

(1) Zhang, Xuefan. "Identifying consumerist privately owned public spaces: The ideal type of mass private

property." Urban Studies 54, no. 15 (2017): 3464-3479.
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In the example, party'”, A is assignor whereas party C is assignee and party
B is obligor. However, it should be noted that here, party C does not act as the
third party beneficiary party. It should also be considered that the common law
favours the assignment freedom thus; the assignment is permitted if it is not
restricted within the context of the contract. An assignment neither decreases the
chances of another party to receive any benefits nor its effect on the duties of the
other parties. Under the assignment, the unique rights are given to the parties that
cannot be assigned to another party. If party a pays, $1000 to party C for
representing its case than it will not pay to any other party for the same case that
can be summarized that the party A cannot assign the contracts rights to the legal

representation of another party.

Hence, it is possible to affirm that the concept of identification in the
context of marine insurance does not exist in UK marine insurance law. Thus, it is
clarified that the rules for the owner will be different for the third party(z), as the
person effecting the insurance is the one who is agent represents the interest of
third party or merely an assignee of its duties and rights. The insurance law
handbook says if the issue of wilful misconduct is considered, the other party B
will not be claimed due to the actions of party A under the policy when A is
separately interested from B. This is mainly the case when the insurance affects
the advantage of two or more assured for instance for both mortgagee and
mortgagor. Whereas if the claimant is not the assured originally, but used the title
of the assignment, in this condition, the insurer can appeal for misconduct against

the assignee by the assignor.

Under Rule 1 of UK Introductory, the Association has provided cover
thoroughly in the benefit of the owner. This is further elaborated in Rule 14 under
the UK rule that if a member whose name is not on the register enters in a certain

property based on call or any other preferable source, then its name will be

(1) Jin, Di, and Hauke L. Kite-Powell. "On the optimal environmental liability limit for marine oil
transport." Transportation Research Part E: Logistics and Transportation Review 35, no. 2 (1999): 77-
100.
(2) Jervis, Barrie. Reeds Marine Insurance. A&C Black, 2013.
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entered in the register so that further chaos will be appropriately handled. This is
not only true for the one type of owner but also includes the joint owner,
permitted assign, insurer but also the extent allowed under the rules 10, 11, 13 and
15, Furthermore, it should be noted that the rights should not be acquired
according to the third party under the Contracts Act 1999? of the United
Kingdom or the legislation of the same nature. The above statement constitutes
Rule one of the UK introductory. At the same time, UK rule 5L says that all
insurance contracts that are made under Association shall be dealt according to the
Marine Insurance Act 1906 irrelevant to the modifications with such Act.
However, in these cases below mentioned provisions can be applied as the

background law.

Uberrimae fides insurance is elaborated under the MIA (Marine Insurance Act
1906) Section 17 that imposes the duty on its insurance, i.e. such type of questions
should be adequately understood, and such risks not be misrepresented. Further, the
material facts are disclosed under section 18 that is mainly related to the rating and
acceptance of risk. Non-disclosure is the term that is used in case of failure to do so or
reduces the chances of insurance by the insurer. Section 50 of MIA further elaborates the
fact that the ship-owner might assign the policy benefits to ship mortgagor or in some
cases any third party. It should be noted that concept of co-insurance does not exists
under the English Law or even in English insurance system but the concept of the
composite system is present in the system in the insurance is provided more than one
entity, and each of them has the diverse interest in the insured subject matter. Thus, it can
be said that the legal material should be existent for the regulation of institute of such

types that is based on the paper and serves as an interpretation source®.

6.6 Composite Insurance
Concept of composite insurance is slightly different from the co-assured that
says that composite policy takes place when the insured party makes the insurance

on the place of the third party. The whole situation is explained in the “Barlow

(1) Marine Insurance Act

(2) Contracts Act 1999

(3) Marine Insurance Act

(4) Eggers, Peter MacDonald, and Simon Picken. "The insurance contract uberrimae fidei." In Good Faith and

Insurance Contracts, Informa Law from Routledge, (2017): 91-112.
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Lyde & Gilbert LLP"” that defines the situation that the third party is co-assured
but on behalf of the insured party. Under the English system of third insurance,
party ensures the primary or contract suggests for the composite policy, i.e. the
policy under which the divisible interest of the insurance is covered whereas the

policy covers the interest of both at the same time'®.

This is further elaborated in the “Barlow Lyde & Gilbert LLP™¥” and the
case of “National Oilwell (UK) Ltd v Davy Offshore Ltd) ¥ where the
subcontract obliged the terms of the main contract for getting the insurance policy
of property of all risks that covers the equipment supplied under the subcontract
before the delivery of equipment. Subcontractor can enjoy the above benefits
under the law, but it should be noted that all of these are exist before the delivery,
not after the point when all the material under the contract is delivered. There is
also a defined rule for the liability under the policy under which the main
contractor procures the policy against the liability in case of any defect of the
material under the contract, and it should be pointed out that the policy exists for
both main contractor and sub-contractor before as well as after the delivery. If the
defects are caused after the delivery because of any suitable reason belongs to the
main contract then due to delay in the construction it will occur the loss to the
main contractor as it is the one who delayed order. In the case mentioned, the
insurer, who tried to cover the money from the subcontractor through the

subrogation, paid these losses.

However, the subcontractor rejected the claims with the statement that the
subcontractor was the party of insurance contract thus is saved from the
proceedings of subrogation under the general rule that the subrogation does not
exist for the insured parties. Thus the court held decision on behalf of the sub-

contractor and ordered that the subcontractor was not co-insured but on the risk of

(1) Marine Insurance Act
(2) Diacon, Stephen, ed. A guide to insurance management. Springer, 2016. p.n.d.
(3) IN RE JOHNSON & JOHNSON TALCUM POWDER PRODUCTS MARKETING, SALES PRACTICES,
AND PRODUCTS LIABILITY LITIGATION, MDL No. 16-2738 (FLW)(LHG) (D.N.Y. Oct. 11,
2018).
(4) NATIONAL OILWELL (UK) LTD. v. DAVY OFFSHORE LTD. [1993] 2 Lloyd's Rep. 582
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delivery(l), therefore, the main contractor should be authorized to insured on
behalf of the subcontractor. However, it was not the case as the sub-contractor
took the obligation. Thus, the main contractor noticed on the insurance of pre-
delivery losses. Therefore, it was decided that the main contractor and sub-

contractor are co-insured only for the pre-delivery risks®.

Under the English system of contract, the policy covers the interest of both
the main contractor and the sub-contractor, but the policy is composite in which
each of them has a separate contract concerning the insurer. The case of “Barlow
Lyde & Gilbert LLP”” further elaborates that the third possibility is also
considered in the English system that says that the policy taken by the single
insured under the agreements of contract with any other party but the other acts as
the intended beneficiary. Thus, in other words, it can be said that according to
Martine Insurance Act, interest numbers can be insecure as the alternative of the
composite policy but for the one that is insured for the benefit of himself and the

person who is not identified.

By examining the composite interest deeply, it is observed that the typical
examples of the interest are the policies made by the mortgagee and mortgagor.
The claim is observed in the “Barlow Lyde & Gilbert LLP abid®” where both
entities acted as the relevant for the composite interest. It shows that both the
owner and the lender are related to one another concerning the composite interest

under the English system of contract.

By examining the "cover of the third party under P&I insurance” is
examined it can be proved that it is suitable for the examination of some core
issues regarding the composite policy under the English law as according to the
paper, the third party is the person, not the member that is named on entry

(5)

certificate’”. Association is mainly agreed with the person whose name is

(1) NATIONAL OILWELL (UK) LTD. v. DAVY OFFSHORE LTD. [1993] 2 Lloyd's Rep. 582
(2) Bundock, Michael. Shipping law handbook. Informa Law from Routledge, 2018. p.n.d.

(3) First State Ins. v. Banco de Seguros Del Estado, 254 F.3d 354 (1st Cir. 2001).

(4) Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).

(5) First State Ins. v. Banco de Seguros Del Estado, 254 F.3d 354 (1st Cir. 2001).
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mentioned on the certificate of entry for extending the afforded cover to the
member. It should be noted that under the policy identification of the specified
persons is sufficient enough as it also includes the description along with the
name. This description of the specified person includes the details about that
person like its address, contact number and the behalf on which it is part of the
contract so that no any chaos takes place in the composite relationship. It should
be noted that the description must include the reason for co-insured in the related

question.

The claim is further elaborated in the case of “Talbolt Underwriting v
Nausch Hogan & Murray Inc (The Jackson 5) 2006 2 Lloyd’s Rep 195®” that
defines the condition in further details. In the case, the question came out that
whether or not the repairers of ship-owners were co-insured under the prescribed
policy: as well as for the companies that are associated and affiliated, interrelated
companies, subsidiary, and the ventures of joint interest. The court decides that
the repairer was not part of the group of companies similar to the main contractor
and is more than the concept of contract repairing that was required to give rise

joint venture®.

For understanding the case clearly, case of the alleged insured can be taken
under consideration if the name of the alleged co-insured entity is not mentioned
with the name or described in the way that it is considered as the subject insured
under the policy. The question arises that whether the main insured entity that is
the actual proposer acted as the agent or not, i.e., whether co-insured entity acted
as the unidentified principal of main insured. Before examining the facts in detail,
it is necessary to identify the partially disclosed or the anonymous principal®. An
unidentified principal is the one where one party while transaction knows that the
actual principal thus in these cases, both the agent and principal are thoroughly

liable for these types of transactions. Under the English law, if any subject a signs

(1) Talbot Underwriting Ltd v. Nausch, Hogan & Murray Inc, 2006 E.-W.C.A. Civ 889 (2006).2 leoyd’s law
Repport, 2006,195
(2) Rose, Francis. Marine insurance: law and practice. CRC Press, 2013.

(3) Rose, Ibid, 2013.
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any contract with the T on the name of a then it is open for the third party to assert
that the contract takes place by A on behalf of P. Thus, the resulting contract was

between the P and T, but in actual sense, the real principal A is unidentified.

The same situation was observed in the case of “Cooke J in Talbot

(D> in which it is understood that the

Underwriting v Nausch Hogan & Murray
impact of the unidentified principal is same as that of the common principal, but it
creates problems in the relation between the agent and principal. Related to the
issue, the case shows that the court held the decision on the bases of facts, not the
relation between the agent and principal as the relation was unclear due to

complexity®.

The case of the unidentified principle under the study is identified in the
case of “Siu Yin Kwan v Eastern Insurance Co Ltd " that held that the owner
of the ship requested to the agent of a ship for providing the policy that includes
the powers of ship owners. The policy that is provided to the shipping owner must
include the potential of the owner and the liability of the owner towards its
customers and employees. In the case, it was observed that the policy was issued,
but the issue was that the shipping agent named as the insured. Under the same
circumstances, an accident occurred for which the owner of the ship was
considered as liable to its employees and the matter was worse when the Privy
Council held that the owner was insured correctly following the policy that is
made by an agent for the principal. The council held that under the policy the
authorization, as well as intention, had also been held thus the owner of the ship is
liable to the employees. Furthermore, in the book “Barlow Lyde & Gilbert™” it is
explained that some possible problems can occur when the non-recognized entity

in the policy claims as insured.

(1) Talbot Underwriting Ltd —v— Nausch Hogan & Murray ("Jascon 5"), Ibid,195

(2) Tettenborn, Andrew, ed. Charterparties: Law, Practice and Emerging Legal Issues. Taylor & Francis, 2017.

(3) SIU YIN KWAN AND ANOTHER V EASTERN INSURANCE CO LTD: PC 16 DEC 1993 ,I All ER
(1994):213

(4) Kelso Enterprises, Ltd. v. M/V WISIDA FROST, 8 F. Supp. 2d 1197 (C.D. Cal. 1998).
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Thus, the chapter accomplishes that the fixed percentage that is paid against
claim once the deductible is fulfilled is called the co-insurance. Concept of third-
party co-insurance does not operate under the English system and does not make
any difference between the assured and insurance affecting the subject. Whereas
the idea of composite insurance exists in the English, system that is slightly
different from the co-assured that says that composite, the policy takes place when
the insured party makes the insurance on the place of the third party. Under the
English system of contract, the policy covers the interest of both the main
contractor and the sub-contractor, but the policy is composite in which each of
them has a separate contract concerning the insurer. Finally, it can be said
agreement is not authorised if the primary insured for obtaining the cover for
some other person that in some conditions can ratify the act that is unauthorized

under the law and thereby it claims as to the party for the main contract.

CHAPTER 7: CO-INSURANCE UNDER THE CASE OF
BRAZILIAN LAWS AND REGULATIONS

Brazilian practices of the co-insurance highlight the fragilities that enhance

the benefits, rights and interest specified under current laws and regulations in
respect to the association amid numerous insurance providers or in respect to the
security and protection of the insured and co-assured or the beneficiaries'". The
lacking and absence of regulations surprises any scholar who prior to analysing
the questions in the context of Brazilian practices, approaches the co-assurance
with the help of comparative law. It has been examined and explained by the
several researchers that true and correct dialogue of the parties in this field is
necessary to avoid disputes. It is in between restricted doctrine, and the rapid
jurisprudence is to asses and evaluates the subject matter. The only thing that the
terminology co-insurance is comparatively the hardships to describe, disabling as
the fallouts, also the ensuring of rights and interest of both insureds including

third parties and insurance provider®.

(1) Osborne, David, Graeme Bowtle, and Charles Buss. The Law of Ship Mortgages. Informa law from
Routledge, 2016. p.n.d.

(2) Rogan, Peter, ed. The Insurance and Reinsurance Law Review. Law Business Research Limited, 2018.
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De Oliveira, (2018)"), considering the absence or lack of regulations and
rules of law that outlines the law models supplied by the jurisprudence that is
comparative, it is hard or complex to know in what way to proceed as it is not
easy to classify and recognise appropriately the kind of co-insurance that
confronts the Brazilian exercise and practice today. In fact, co-insurance in the
country is fundamentally associated and referred to the co-insurance amid
insurance providers and the parties including the third parties, which is also amid

co-insurance amid numerous assured.

Co-insurance within the Brazilian law viewpoint is fundamentally that
modality where numerous insurance providers are carrying out the risk on shared
basis sharing via premium and being the selection of the co-insurance providers
the approximate leader. To put it in our lawful picture of the lacking and
irregularities it is now highlighted the new and latest "Civil Code 2003" that
promotes the unification of the commercial and civil obligations in specific
articles that are 760 and 761. However, as denoted, these sections and provisions
are referring to co-insurance amid the insurance providers and not the one who is
referred to in the contract. Therefore, it is clear that more scholars and studies
carried out to enhance the sector and market of insurance in Country Brazil,
comprising the one associated to the description of the co-insurance and the bound

parties under co-insurance third-party contract®.

The entire insurance market, including co-insurance and reinsurance, is
governed and controlled by the "Decree-Law No. 63, of 1966", which formulated
the national procedure and system of private insurance. This law establishes the

primary instructions and guidelines on the national strategies and policies for the

(1) De Oliveira, Alberto. "Market Solutions and Inequalities in Sanitation Services Access in Brazilian Cities."
Theoretical and Empirical Researches in Urban Management 13, no. 4 (2018): 28-42.
(2) Talonen, Antti. "Systematic literature review of research on mutual insurance companies." Journal of Co-

operative Organization and Management 4, no. 2 (2016): 53-65.
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organisations serving the insurance sector as well as formulate and extends power

to the controlling organisations and authorities'".

At the opening of the market for reinsurance and co-insurance,
complementary and regulation no 126 of 2007 was published to control and
regulate the reinsurance and co-insurance, related contracts and transactions and
still present a lawful keystone. The “Civil Code of 2002” now mainly controls
contract of insurance. Furthermore, the public law is smeared to the co-insurance
as well re-insurance market, and it looks like the laws associated with public
bidding, IT and infrastructure and agreements and administrative proceedings of
sanctioning. In addition, the re-insurance and co-insurance marketplace is
severely controlled, particularly when it arises to amalgamation, solvency
regulations, registering and deregistration, standardized wordings of contracts

etc.?.

Therefore, Brazilian regulations and laws outline the obligation of the
insured person to notify the claim to the insurance provider with an immediate
effect as the former gets aware of the loss and damage. It likewise orders that the
actions of both insurance provider and the insured individual within the
background of the insurance association be directed by the greatest good belief
and faith. Grounded on such rules and provisions, Brazilian cases are to the
impact that late notice, in the situation, does not establish an adequate basis for

refusal of compensation of claim®.

7.1 Reservation of rights
Brazilian law and regulation have no significant and specific provision for

the coinsurance, which does not specify it cannot be accomplished or done. In that

(1) Australia, Rean Monfils Gilbert-Sea. "Strategic environmental assessment and future potential shoreline
impacts of the oil spill from WWI11 shipwreck Hoyo Maru. Chuul Lagoon-Federated States of
Micronesia." (2016). p.n.d.

(2) Lee, Young-Chan. "A study on maritime casualty investigations combining the SHEL and Hybrid model
methods." Journal of the Korean Society of Marine Engineering 40, no. 8 (2016): 721-725.

(3) McCalla, Robert J., and Brian Slack. "Port, corridor, gateway and chain: exploring the geography of
advanced maritime producer services." In Integrating Seaports and Trade Corridors, Routledge, (2016):

99-116.
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sense or meaning, it can be suggested that entire communications issued by the
insurer to the insured and then implementable, the holder of policy in the duration
of claims handling focus that their contents will not be built as an insurer's right
waiver resulting from policy and or the regulation and law comprising the right to
possibly identify and recognise absence and lacking coverage for any and all
damages resulting from the claim. It is significant that the behaviour of an insurer

is steady with that'".

7.2 Non-disclosure and misrepresentation

Brazilian law addresses the subject of non-disclosure or misrepresentation. It is
done under two different moments. Moment 1 is underwriting and acceptance risk, and
moment 2 is the throughout the policy terms in situations of enhanced risk or hazard. In
the first, the non-disclosure/misrepresentation will involve the forfeiture of the rights of
insured to the indemnity collectively with the outstanding payment of the premium as an
obligation. The misrepresentation and the non-disclosure is a major enough that it might
influence the acceptance of the risk or the rates of premium and cumulatively, (I) the
insured performed on undesirable faith, which ought to be evidenced by the insurance

provider®.

In the occasion that the misrepresentation or the non-disclosure did not
consequence from undesirable faith of the insurance provider (or the insurance
provider is not capable to evidence otherwise), the insurance provider will be
permitted to select among the terminating the policy or upholding it and collecting
additional premium or changes. Nevertheless, in case of no such occasion or
event, it will be capable of refusing a claim on that basis. Whereas in the second
moment, misrepresentation or non-disclosure might involve forfeiture of the rights
of insured to indemnity results in undesirable faith, which then again do the

insurance provider prove. Fail to notify the insurance provider of any loss or

(1) Huybrechts, Marc A., and Theodora Nikaki. "Marine Insurance." In The International Handbook of Shipping
Finance, Palgrave Macmillan, London, (2016): 267-283.

(2) Huri¢-Larsen, Jesper Fredborg, and Angela Miinch. "Competition and Environmental Policy in the EU: Old
Foes, New Friends?." Journal of Industry, Competition and Trade 16, no. 2 (2016): 137-153.
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damage occasion considerable enhances that risk of non-payment of the claim, as

it is known by the insured".

7.3 Co-insurance and reinsurance claims

In overall terms, the current Substantive law of Brazil seems as additional
favourable for the insured’s, but current and latest developments highlight the major
shifts for an additionally balanced system. This implies that regulatory agencies and
consumer protection agencies in the country have a major impact on the insurance
market. This also signifies that the rights of both parties, whether insured or insurance
provider are comprehensively secure under these regulations. The insurance provider also
have the right in certain situation that they may deny the claim payment when it is the
fault of insured's for example of the insured person did not check the wellness and fitness
of the vessel that is the responsibility of the insured or any damage in the vessel is not
informed by the owner of the ship which is his duty of care then failure to do so, both

parties can file a claim in even of losses arising from mistake of any party®.

7.4 Rights of third-party coinsurance under Brazilian P&I Insurance law

The P&I insurance in Brazil give the right to the third party to file against
the claim against the insurance provider for the claim resulting in any damage or
loss of the product, which was insured on co-insurance basis. The Brazilian laws
draw a differentiated line in this regard amid insurance for civil liability and
mandatory liability insurance. In this regard, it has also been specified by the
Supreme Court that third party cannot file or move against the insurance provider
if the insurance provider is not the party to the legal claim or the lawsuit.
Nevertheless, in the recent amendment in co-insurance and third-party insurance,
the court has allowed the third party to move or file against the insurance provider

and can claim for the damages and losses arising from that®.

(1) Leonard, A. B. "Introduction: the Nature and Study of Marine Insurance." In Marine Insurance, Palgrave
Macmillan, London, (2016) :2-22.

(2) Yang, Yiqing. "The Past and Future of Utmost Good Faith: A Comparative Study between English and
Chinese Insurance Law." (2017). p.n.d.

(3) Haugland, Ane. "Be Careful Where Your Ship Gets Wrecked: A Comparative Study of Wreck Removal in
the United States and Norway and the Implications of the Nairobi International Convention on the

Removal of Wrecks." Loy. Mar. LJ 16 (2017): 37.
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7.5 Rights of Insured for direct claim or action against co-insurer or re-insurer
According to the Brazilian law of insurance, there is no right contain by the
insured to claim against the reinsurer or the co-insurer if the co-insurer is the
principal insurer of the party its products being voyaged or any other liabilities.
But there are some exceptions to this regulation, that the insured can bring the
claim against the insurance provider in the liquidation or total loss resulting from
negligence or misrepresentation of the insurance provider and the insured can also
claim against both parties whether co-insurance or reinsurance provider.
Remedies that insurance provider has in case of misrepresentation or non-

disclosure by the insured").

The civil code of Brazil under article 766 specifies that the omission of
deliberates by the insured of the situation for which they must be aware of, they
could have impacted the acceptance of risk, or they could have made the
insurance provider accepting to ensure their item or anything they might not want
to, but due to non-disclosure, and misrepresentation, insurance provider has
ensured such item. This when to resulting in loss and damage to the insurance
provider, they can file a claim against the insured party and can also deny any

compensation or claim amount to the insured party(z).

The gap of providing sufficient information from the insured party to the
insurance provider has been filled by the Brazilian Jurists, and the courts have
given clear instruction for reduction of such gap. This signifies that now insurance
company has the clear and obvious right to receive sufficient information
regarding items of service to be insured and it is the obligation of the insured
party to disclosure all the necessary and required information to the insurance
provider. In order to do this, under the Brazilian law, a detailed risk questionnaire
has to be filled out by the insured and provided to co-insurer and principal insurer

before entering into agreement or contract of co-insurance or reinsurance'.

(1) Gorbunova, Inna. "Seguros P&I. Cambios y desarrollo en los lltimos 20 afios." (2018). p.n.d.
(2) Baughen, Simon. Shipping law. Routledge, (2015): 87-89
(3) Georgosouli, Andromachi, and Miriam Goldby, eds. Systemic Risk and the Future of Insurance Regulation.

Taylor & Francis, 2017. p.n.d.
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This signifies that requirement of a good faith that has to be upheld by all
the parties into the insurance contract as advised by the "Superior Court of
Justice". It can be backed with the case law of "Agent in REsp 16411348/SP”
where it was stated by Justice “Moura Ribeiro" that insured was under the duty of
care to provide complete information and liable for information disclosure to the
insurance provider and it was also held that the care duty could not be discharged
only by filling out the risk questionnaire. This signifies to the major issue that
whether insured acted and performed in good faith by revealing true and correct

information in the risk questionnaire'".

For example, before insuring a car, insurance provider asked in the
questionnaire regarding the number of previous accidents of car or frequency of
repairing shop visits of a subjected care, and despite numerous accidents and
service centre visits the car owner specifies no service centre visits and no
accidents just to prove the fitness of the car. This suggests that in order to get car
insurance owner or the insured did not act in good faith and thus in case of a
claim, the insurance company might bear a huge financial loss. Thus, in this case,
after identification of the incorrect information or undisclosed information served
by the insured, insurance company can deny the claim®®.

7.6 Potential liabilities on ship-owners under co-insurance and third-party contracts

Cover for the obligations and liabilities not covered or insured by policies of
hull and machinery in marine insurance is usually provided based on non-profit by
the "Protection and Indemnity" which is referred as P&I clubs that are grounded

on mutuality®®.

Insurance businesses provide P&I cover as Raetsmarine, and further big
insurance providers as AIG have comprised in their insurance services portfolio
the insurance service provider for marine insurance. It is also recognised that after

the vessel incident or an accident, the vessel A investigated, checked and detained

(1) Pijaca, Marija, and Bozena Bulum. "Rizici osiguranja kod ugovora o zakupu broda." Zbornik Pravnog
fakulteta u Zagrebu 67, no. 1 (2017): 85-105.

(2) Tharmakulasingam, Sri Ganesan. "Riding On The Winds Of Change." Journal of Malaysian and
Comparative Law 30 (2019): 51-64.

(3) Drobitko, Oleg. "Legal framework pecularities for arresting of seagoing ships in Lithuania." (2018). p.n.d.
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believing that it was not worthy of the sea and resulted in the loss to the insured"”.

Thus, the insurers require investigating and verifying the details and the facts
behind such loss. If vessel A is covered and insured under the Brazilian market,
time policy and the checking of seaworthiness should be done and must have
taken place prior to book the vessel and start of its operations or trip. If it is not
checked, then, insurance providers might be in a position to deny or refuse

liabilities or paying claim against losses to insured.

This will also happen in the case of policy of voyage if it has started the trip
in unseaworthy position breaching the consideration of common insurance law
that principles of implied warranty will be applied on the insurance company and
thus they will be liable under the Brazilian marine insurance laws which also
provides coverage for the liabilities resulting from collision of ship or vessel'?. It
is to take into account that a crash per sea does not yield an obligation.
Obligations for crashes as well for allisions rely on "the discovery of
responsibility that produced or donated to the loss incurred". The circumstance in
question demonstrates that the freighter vessel "B" was on a dock on the

procedure of unloading freight at the instant when the vessel "A" hit it

Thus, the owners of the vessel A might perceive and put a view that the
collision or crash was not a consequence of a fault but from "inevitable or
unpredictable accident" which might be linked with the technical fault or
machinery failure. But if the cause or reason of the crash is not dominated then
inevitable or unpredictable accident plea can be filed but it will not be accepted as
it happened in the case of The Merchant Prince [1892], in which it was specified
that crash was a consequence of technical fault in steering of the vessel, and it got

amid that hindered to move the ship's direction. Thus, it was stated by the court

(1) Kuzu, Ali Cem, Emre Akyuz, and Ozcan Arslan. "Application of Fuzzy Fault Tree Analysis (FFTA) to
maritime industry: A risk analysing of ship mooring operation." Ocean Engineering179 (2019): 128-134.

(2) Haugland, Ane. Ibid, 37.

(3) Bhattacharya, Yogendra. "Employee engagement in the shipping industry: a study of engagement among
Indian officers." WMU Journal of Maritime Affairs 14, no. 2 (2015): 267-292.
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that as the reason for an accident was unknown, the court refused the plea of the

inevitable accident'".

Under Brazilian laws, collision liability covers and insurance policies or
agreement with "fixed and floating objects" "(FFO)" always relies on the H&M
policy that is hull and machinery policy. It also remembers that P&I clubs offer
cover and insurance for liabilities that are not protected under Hull policy. That is
why the Standard Brazilian insurance covers for obligations and liabilities in a
case of a collision under the hull policy, and it signifies that Hull insurer will pay
for the three-fourths of the understood and implied liabilities given that the limit is
75 % of the total value of the insured item or vessel. The P&I club covers
liabilities is the remaining portion and non-covered under the policy of hull. In
association to FFOs the standard Brazilian market, Hull sections offer no cover,
and then in this circumstance, the P&I Club helps to provide the insurance

coverage(z) .

But if the agreement or the contract of marine insurance obey the
international hull sections and clauses with the changes to offer obligation and
liability coverage to four-fourths and any liability resulting from contact with
FFOs, then the P&I will not offer this coverage. The aggregate cover for liabilities
on crash and contact with "FFO" is particular characteristics of the clauses and
sections of Nordic Plan. The collision produces and generates the sinking of the
tanker ship or vessel and the loss of cargo items". The clauses of the hull do not
provide the insurance coverage for cargo in the insured ship or vessel. To evade
responsibility and liability on the cargo vessel owners, they might invoke and
have immunity grounded on the "Hague Visby Regulations". Ultimately, liability
might be forced on the possessors of the vessel "A" if the responsibility in the

crash is finally professed upon the ship or vessel.

(1) Georgosouli, Andromachi, and Miriam Goldby, eds. Systemic Risk and the Future of Insurance Regulation.
Taylor & Francis, 2017. p.n.d.

(2) Padovan, Adriana Vincenca. "The importance of marine insurance in the legal protection of the sea."
In Pravna zastita mora. Hrvatska akademija znanosti i umjetnosti, (2017): 78-83

(3) Briggs, A. "Direct actions and arbitration: all at sea." Lloyd's Maritime and Commercial Law

Quarterly 2016, no. 3 (2016):537-563
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Furthermore, the P&I clubs deliver insurance coverage for the liabilities resulting
from crash and collision of the vessel with other ships or vessels. This is because the
collision of the vessels might result in heavy financial losses because the huge amount of
raw material or finished goods are damaged and broken or missed in the sea and thus
owners of such items bear huge losses. Thus, the items that are covered by the P&I Clubs
include salvage, cargo, towage, and scrap items. Each of these items has massive
financial value and the collision of vessel consequence in losses of these items having
higher financial value. Thus, the clubs provide coverage as well as expenditures in

association to labour costs, wage costs and legal costs and for the penalties'".

As stated above, a collision produces various probable damages and
potentially loses and liabilities. Criminal penalties and charges are possible to
appear when the damages from sea conditions take place. Immediate measures
and actions to prevent or reduce loses and capabilities are needed. Maritime
fatalities might occur in diverse parts across the world with diverse authorities and
systems of law. The benefit of the P&I Clubs in a severe loss such as casualty is
the growth of Correspondents to help owners of the ship and masters in a similar

place of the accident or collision®.

Thus, from the above sections, it can be summarised that Brazilian co-
insurance and third parties coverage under P&I Insurance is effective in order to
secure the rights and interest of both insurance providers and insured parties®.
Thus, it also regulates effectively the transactions and dealings involving co-

insurance and third parties in the contract of insurance.

7.7 Summary

The current Brazilian practices regarding the co-insurance laws and
regulations were discussed in this chapter. The discussion is based on the
association of several insurance providers that provides security and benefits to

the beneficiaries or assured ones.

(1) Geldenhuys, Kotie. "Stowaways—the hidden problem." Servamus Community-based Safety and Security
Magazinel 11, no. 3 (2018): 40-47.
(2) Pijaca, Marija, and Bozena Bulum. Ibid, 85-105.
(3) Regulation S-K
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The current law shows a lacking of law and order of the regulations of the
Brazil government regarding the co-assurance and insurance policies. It is found
in several types of research that there is a rare reference seen among the policies
of insurance and the relevant cases. It is not easy to understand the current
situation of Brazilian law and practices being done under the jurisprudence of the

country.

The law of civil code 2003 shows the true picture of lacking the regulations
that do not refer to the people who are bound in the contract of co-insurance and
insurance providers.  Decree-Law no 63 is the present law under which Brazil
formulate sits insurance system giving guidelines and giving powers to the
organizations. This law clarifies that the insured person is obligated to claim for
the insurance provider to have the immediate effects. This will clear all the
claims, and the communications will be easier between the insurer are the insured.
The law entails two different moments of non-disclosures that is underwriting and
risk acceptance and the terms of risk enhanced within the policy frame. Both these

covers the rights of the insured obligating him/her for the premium.

However, it is also said that the current law is considered a favourite for the
people who get insurance with some amendments to the previous one. It also
consists of the right to the people that they can claim for their payment in case of
the fault of the damage. In addition, the P&I policy of the country gives the same
right with some exceptions. The claim is restricted to be in liquidation or the loss
through the negligence of the provider, and it is equally applicable to the insurer.
To claim for the damage, the insured party is required to fulfil all the necessary
requirements by filling a questionnaire. Moreover, the collision of Hull policy is
discussed under the Standard Brazilian setting the limit for the liabilities to be

covered under insurance.

P&I policy is the recommended policy to be followed by insurance companies as it
covers the towage, scarp, cargo, and salvage because all these have financial values and
can also cause an immense amount of loss. The policy covers the other costs as well,
including the wage costs, legal cost and other penalties. The sea conditions are described

separately under this law, and it requires criminal penalties to the insurer. In addition, it
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was analysed that maritime fatalities require a lot of facilities and organised law
considering the diverse issues that can be helped by P&I. It can be summarised that
Brazilian co-insurance and third parties coverage under P&I Insurance is effective in

order to secure the rights and interest of both insurance providers and insured parties.

CHAPTER 8: PROTECTION & INDEMNITY CLUBS UNDER
THE UNITED STATES OF AMERICA

In the Anglo-American legal system, the insured’s liability for damages to a

third party is the subject of insurance (i.e., third-person insurance), which can take
two forms, one of which is liability insurance, and the other is "compensation"
insurance (indemnity insurance). The main difference between the two is that
under the compensation insurance, the actual payment of damages by the insured
is a necessary condition for the insured to make a claim; and under liability
insurance, there is no such requirement. It can be seen that the compensation
insurance exists purely for the benefit of the insured, to fill the insured's actual
losses for the ultimate purpose, the insured has no damage, the insurer does not
bear the insurance payment liability; and the liability insurance abandons the

ultimate goal”

. The idea of filling the insured's loss and developing the function
of protecting the interests of third parties, regardless of whether the insured
actually paid compensation to the victim, as long as the insured's liability for the
third party has been determined in accordance with the agreement between the
insured, the victim and the insurer, the insured may file a lawsuit against the
insurer. If the insured's payment cannot be made, for the third person, in both

cases, the result is the opposite'®.

8.1 Third Party's System

P&l insurance provided by the Protection & Indemnity Clubs is traditionally
compensation insurance. The P&I Club only pays for the amount that the
members of the association should compensate and have paid. Typical association

rules often include the following provisions: "Unless the board of directors makes

(1) Fedi, Laurent, Olivier Faury, and Daria Gritsenko. "The impact of the Polar Code on risk mitigation in Arctic
waters: a “toolbox” for underwriters?." Maritime Policy & Management 45, no. 4 (2018): 478-494.
(2) Tarr, Julie-Anne. "Marine insurance law reform in Australia—A following sea." Australian Business Law

Review 45, no. 2 (ABLR 117) (2017): 117-127.
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the opposite decision based on discretion, the member shall first settle the same
amount as a precondition for a member to claim compensation for the liability,
cost or expense of the association. This is the pay to be paid or pay the first
clause. Historically, the term was incorporated into the P&I Club rules to enable

its members to rely on the financial stability of other members.

With the development of the third party's system of insurers' rights, the
boundary between liability insurance and compensation insurance has become
increasingly blurred. In the United States, most states have enacted third-party
direct litigation legislation that allows victims to sue directly against insurers of
third insurance to claim compensation; and to deny the legal effect of the "no
litigation" clause on the grounds of a violation of public policy. Some states also
prohibit the issuance of an insurance policy that does not expressly stipulate that a
third person have the right to sue the insurer when the insured is in bankruptcy
directly. It even believes that the insurer cannot invoke the defence object
specifically for the insured. The United States effectively converts a compensation

policy into a liability policy "

In 1930, the United Kingdom enacted the Third Person Rights (for Insurers)
Act, which, in accordance with the law, provided that the insured was a company,
if the insured was a natural person, was bankrupt or reconciled with the creditor,
dissolved; second, the insured's liability to the third party has been determined,
and the insured's right to the insurer in relation to his liability for the third party is
transferred to a third party. Further, the third party can claim from the insurer. The
prepayment clause of the P&I Club and the third party rights law conflict with the
legal effect; in this case, whether the prepayment clause will face the fate of being

declared invalid as in the US non-action clause, thus affecting the P&I®.

The reason why this issue is mainly concerned in settlement of the British

law is that, according to statistics, there are currently more than 20 ship owners'

(1) Exarchopoulos, Georgios, Pengfei Zhang, Nicola Pryce-Roberts, and Minghua Zhao. "Seafarers’ welfare: A
critical review of the related legal issues under the Maritime Labour Convention 2006." Marine Policy
93 (2018): 62-70.

(2) Haugland, Ane. Ibid, 37.
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P&I clubs in the world, and 16 of them are more substantial, 11 of which are in
the UK, and the 11 P&I Clubs have absorbed 80% of the world's merchant ships,
London has become the centre of the international ship claims industry, so

research on issues related to P&I Clubs is closely associated with UK law'".

8.2 Scope of Application of Act, 1930 and Basis for Direct Claims of Third Parties

It is precise because of the traditional distinction between liability insurance
and compensation insurance that the 1930 law applied to P&I insurance, which
once had doubts. Article 1(1) of the Act stipulates that it apply only to insurance
contracts; therefore, whether the law applies to P&I insurance, the form of mutual
insurance depends on whether the relationship between the association and the
members can be regarded as an insurance contract. The Monmouthshire & South
Wales Mutual Indemnity Society Ltd. Etc. Case and The Allobrogia case
eliminated this doubt®. In The “Allobrogia” case, Judge Slade determined that
although the Act, 1930 did not define the insurance contract, the arrangement
between the P&I Club and its members was a general legal term and Article 1(1)

of Act, 1930.

In English law, some of the principles are universal. One of them is that only the
parties to the contract can sue for the contract. The law does not know what the third
party's rights arising from the agreement is”. This is the principle of contractility
(privately of contract); this principle does not recognize any interest of the third party
under the contract. When the insured of the liability insurance loses its solvency, the third

party cannot directly obtain the claim from the insurer.

The introduction of the United Kingdom's 1930 law reflects the reform trend
of British law to weaken the principle of contractual relativity. The phenomenon
directly dealt with by the law is that when the insured loses its solvency, the
insurance proceeds become part of its assets, and the victim of the third party can

only participate in the bankruptcy process as an ordinary creditor. In 1930, the law

(1) Drewniak, Megan, Dimitrios Dalaklis, Momoko Kitada, Aykut Olger, and Fabio Ballini. "Geopolitics of
Arctic shipping: the state of icebreakers and future needs." Polar Geography 41, no. 2 (2018): 107-125.

(2) Nordic Insurance Contracts Acts

(3) Drewniak, Megan, Dimitrios Dalaklis, Momoko Kitada, Aykut Olger, and Fabio Ballini. Ibid, pp107-125.

(4) Nordic Insurance Contracts Acts
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passed the legal transfer of the insured's rights to a third party, so that the
insurance income was exempted from being part of the insured's bankruptcy
property, thus protecting the interests of third parties'".

As for the basis of the rights that the third party has acquired, the British legal
practice and doctrine generally hold the right to transfer, that is, the direct claim of the
third party is the insurance claim of the insured obtained by legal transfer. The court
strictly interprets Article 1 of the Act, 1930 as the insured's rights, and transfers them to a
third party with any conditions or premises affecting their rights; using Harman's Judge in
the Post Office v. Norwich Union Fire Insurance Society Ltd® (Post Office v. Norwich,
1967). Said that the third person could not pick out the plums and leave the duff behind.
The court emphasized that the law was intended to give third-party insured status, and
Judge Brandon stated in the "Fanti” case that “it is clear from the provisions of the Act,
1930 that the legislator never intended to have a third person in the right. The insurer's
relationship is more advantageous than the insured itself, except for Article 1(3).

Therefore, the rights of the insured transferred to a third party are subject to
the defence of the insurer. The insurer shall have no less than the right agreed in
the insurance contract for the third party and shall bear no more than the liability
as stipulated in the insurance contract. This means that if the insured has a false
statement, a breach of the obligation of truthful disclosure, or a breach of the
insurance contract, the insurance insurer can invoke the defence, the insurer can
also resist the third party without insurance liability. The prepayment clause in the
insurance contract is one of the arguments often cited by the insurer. It has a
fundamental destructive power to the third party's direct claim, because the legal
consequences it sets are incompatible with the 1930 law: the law of 1930 One of
the applicable preconditions is that the insured is insolvent, which often indicates
that the insured is incapable of paying compensation to a third party, which cannot

meet the requirements of the prepayment clause, and if the insurer is allowed to

(1) Ross, Jaimie. "Cleanup Cost Liability for Oil Spills: Whether the FWPCA Precludes Alternative Remedies
for Recovery of Cleanup Expenses." J. Land Use & Envtl. L. 2 (1986): 51.
(2) Post Office v. Norwich Union Fire Insurance Society Ltd, 1967 Q.B.2 363 (1967).
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invoke the prepayment clause, the third party naturally does not Enjoy direct

claim®.

As mentioned above, the Act, 1930 does not want to grant a third person the
right to be superior to the insured, except for Article 1(3). This article is the so-
called "anti-avoidance provisions", which stipulates that "any liability insurance
contract established after the implementation of this law, if directly or indirectly
agreed, when the insured occurs in paragraph 1 (a) of this article or Any event
identified in item or (its property has been escrowed under an order issued under
section 421 of the Bankruptcy Code of 1986) declares that the contract is invalid
or alters the rights of the parties, and the contract has no effect." Visible, the
legislator has envisioned. It is possible for the insurer to take the solvency of the
insured as a prerequisite for his liability, thereby circumventing or reducing his
liability under the 1930 Act™®.

8.3 The English Court's Determination of the Validity of the Prepayment Clause

On this issue, the English courts have been controversial for quite a long
time. In The “Allobrogia” case, Judge Slade envisaged two ways of negating the
P&I Club’s prepayment clause defence: first, he believed that there could be
arrangements between the requestor and the liquidator to satisfy the requirements
of the rule, "although obeying the preconditions stipulated in Rule 28 clearly
represents an entity issue related to the facts of the case. I do not think it is
completely impossible to speculate. For example, I cannot be sure that under the
cooperation between the requester and the company's future liquidator. A plan
cannot be devised to enable the liquidator to perform the debts of the claimant by
lending, and then the debt is paid directly or indirectly from the association in
accordance with normal procedures. This plan can achieve full compliance with
rule 28" He pointed out that if the above plan is not implemented, the

prepayment clause is also very likely to have no legal effect in accordance with

(1) Kennedy, Greg. "The British strategic assessment of the United States as a maritime power: 1900-1917." In
Britain's War At Sea, 1914-1918, Routledge, (2016): 10-29.

(2) Benamara, Hassiba, Jan Hoffmann, and Frida Youssef. "Maritime Transport: The Sustainability Imperative."
In Sustainable Shipping, Springer, Cham, (2019): 1-31.

(3) Babazadeh, Araz. "Port and berth: safe or unsafe?." (2018).
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Article 1(3) of the 1930 Act, but it is "not necessary and inappropriate in this case
to be disadvantageous in this regard. The conclusion of the association was not

clearly defined".

In 1988, the two cases were submitted to the Court of Appeal together. The
Appeals Chamber, composed of judges of O'Connor, Bingham and Stuart-Smith,
listened to various views of third parties (cargo claimants) regarding the
inapplicability of the P&I Club Prepayment Clause. The third workforce seeks to
persuade the court that the prepayment clause should not be interpreted narrowly
or that the principle of equity should be observed, and that the person seeking
compensation does not need to suffer losses (i.e., advance payment) before the
execution of the compensation contract®. The Court of Appeal denied these two
points of view and believed that their precise wording based on the prepayment

clause was untenable®.

The third person also invoked Article 1(3) of the Act, 1930 and the Court of
Appeal unanimously determined that the Prepayment Clause did not violate the
article. The loss of solvency does not change the rights of members of the
association to the association, nor are the rules of the association intended to alter
these rights; association rules are at best only effective in depriving members and
third parties of these rights. On the other hand, the Court of Appeal unanimously
supported the request of a third person to negate the prepayment clause to comply

with the rules of the association'®.

This view is rooted in Judge Staughton®. After the Court of Appeal
believes that the rights and obligations of members are transferred to a third
person, the third person must be treated as a member. If a member must fulfil

certain conditions before seeking compensation from the association, the third

(1) Till, Geoffrey. Seapower: A guide for the twenty-first century. Routledge, 2018.

(2) Till, Geoffrey. Seapower: Ibid.

(3) Kelsen, Hans. General theory of law and state. Routledge, 2017.

(4) Bhattacharya, Yogendra. Ibid, 267-292.

(5) Gold, Megen. "Remove it or Lose it: Wrecking and Removing in the United States." J. Mar. L. & Com. 46
(2015): 51.
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party should do the same; for example, submitting the claim to arbitration and the
prepayment rule is another example. If the prepayment rule applies to a third
person and the third person must pay for it, this requirement is impossible to
achieve. Therefore, the Court of Appeal denies it. If the Court of Appeal is
interpreted broadly, it will have the following effect such as for a contractual
condition that cannot be fulfilled, a party, i.e. trustee, assignee or subrogate can

ignore the situation and ask the other party to perform .

The House of Lords will soon overthrow this determination. The House of
Lords, in accordance with the usual natural interpretation of the rules of the
association believes that its members are not entitled to compensation from the
association unless the member itself first performs its duties. In other words, the
member's payment of a third party's claim is a prerequisite for the association's
reimbursement". They acknowledge that there is an equitable principle that
allows a compensatory contract to pay the third party directly or in some cases to
the compensated person to perform a first compensation contract. However, this
principle of equity cannot be applied as long as the contract stipulates the opposite
agreement. If the association rules do not explicitly include a prepayment clause, a
member or a third party can invoke this equitable principle; in this case, the terms

are expressly included in the rules of the two associations®.

The House of Lords also found that members of the association, if they did
not pay the claim, had only possible rights to the association, and this possible
right was transferred to a third person under the 1930 Act. The third person cannot
obtain a better reason than the insured concerning the insurer. They confirmed
that if the insurer had a defence to the insured, he would also enjoy the third
person. As for the view of the Court of Appeal that the prepayment conditions are

impossible or ineffective, the House of Lords believes that it cannot be invalidated

(1) Zhang, Xuefan. "Identifying consumerist privately owned public spaces: The ideal type of mass private
property." Urban Studies 54, no. 15 (2017): 3464-3479.
(2) Zhang, Xuefan. Ibid, 3464-3479.
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simply because the terms of the contract cannot be fulfilled. They also denied the

idea that the prepayment clause violated Article 1(3) of the Act, 19301,

According to the House of Lords' judgment, the P&I's prepayment clause
will prevent third parties from directly using the association under the law of
1930. The third party can only file a lawsuit against the insured as an ordinary
creditor unless the P&I Club exercises discretion and is allowed to pay. It is worth
mentioning that Judge Goff warned the P&I Association that he said the
possibility of the P&I Club refusing to pay the victim under the prepayment
clause in the case of personal injury and death, reminding the association that it
should not seek in such instances. The premise of the terms of the asylum and the
legislator should strengthen the legislation to prevent the P&I Club from using

this clause to escape responsibility(z).

British scholars also disagree on this issue. The editors of the 16" edition of
the Arnold Marine Insurance and Average Act consider that it is challenging to
apply Article 1(3) of the Act, 1930 to the prepayment clause, as it only exempts
the insurer from loss of solvency. The terms of liability are invalid. Another
scholar, Hurd, believes that it is impossible to give effect to the prepayment clause
because it would defeat the purpose of the 1930 Act, and he cited the Thompson

v. Reynolds (Thompson v. Reynolds, 1993)(3)

case as an analogy. In the example,
after the two ships collided, the ship responsible for the collision was betrayed in
accordance with the order of the maritime court, and the proceeds of the sale were
paid to the owner of the injured ship to perform the damages awarded and was

considered to be The amount that the insurer should pay under the agency

(1) Choi, Bulim, Seungwoo Yoo, Kang-Dae Lee, and Su-il Park. "An environmental impact comparison of
disposable wood pallets and reusable steel cradles: A case study on rolled steel coils in container
shipping in South Korea." International Journal of Sustainable Transportation (2019): 1-8.

(2) Huish, Robert. "Making Sanctions Smart Again: Why Maritime Sanctions Have Worked against North
Korea." Asia Policy 25, no. 3 (2018): 42-48.

(3) Thompson v. Reynolds, 858 S.W.2d 328 (Tenn. Ct. App. 1993).
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collision clause, although it is not actually paid in accordance with the provisions

of that article'”.

8.4 Late Development

Although the House of Lords has made a judgment in favour of the P&I
Club, there has been doubt about whether commercial use of the prepaid clause is
commercially justified. In the course of the review of the 1930 Act, the English

0(2), on the

Law Commission pointed out that the provisions of the Act of 193
transfer of the rights and obligations of the insured, were initially intended to give
third parties the same status as the insured, but the actual effect somewhat
deviates. It is often impossible for a third person to meet the conditions stipulated
by the policy, or the nature of these conditions determines that they can only be
performed by the insured, or because the insurer insists on being conducted by the
insurer, which directly hampers the third The person filed a lawsuit against the
insurer. Therefore, the Law Commission recommended that certain restrictions

should be imposed on the defences invoked by the insurer™.

Among them, the prepayment clause was proposed as a particular issue, and
the Legal Committee issued an advisory opinion for this purpose. Most of the
consultants believe that the law of 1930 should be reformed to prevent the insured
from using the prepayment clause. Some people suspect that the mutual insurer is
based on the solvency of its members, pointing out that many claims were not
paid first by the insured before the claim was paid. Many people suggest that the
P&I Club's practice of not using the prepayment clause in personal injury cases is
not enough to protect a third person. The opposite view is that the prepayment

clause is crucial to the operation of the P&I Club.

(1) Mutmainnah, Wanginingastuti, Achmadi Bambang Sulistiyono, and Masao Furusho. "Introducing 4M
Overturned Pyramid (MOP) model to analyze accidents in Maritime Traffic System (MTS): a case study
on collisions in Japan based on occurrence time." In Applied Mechanics and Materials, vol. 862, Trans
Tech Publications, (2017): 220-225.

(2) Contracts Act 1999

(3) Jensen, Caitlin M., Ellen Hines, Barbara A. Holzman, Thomas J. Moore, Jaime Jahncke, and Jessica V.
Redfern. "Spatial and temporal variability in shipping traffic off San Francisco, California." Coastal

Management 43, no. 6 (2015): 575-588.
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They believe that if the P&I Club is not allowed to use the prepayment
clause, it will force its migration to other countries. It was also reminded that legal
reforms in the area of marine insurance being discussed at the international level
should be avoided. The International Maritime Organization is considering
compulsory insurance and third party direct litigation system for claims other than
oil and harmful toxic substances. Based on these feedbacks, the Commission
found the Court of Appeal's determination to be preferable to the House of Lords'
decision. As Judge Bingham has noticed, the third person is not bound by the

prepayment clause, and in fact, does not contradict the policy of the Act, 1930,

The Commission believes that if the insurer is allowed to invoke the
prepayment clause. It will result in the statement made by Judge Stuart-Smith.
"Any responsible insurer can cross the law by using a prepaid requirement to
drive a four-wheeled carriage. Even those insolvents who is liquidated do not
always insist on performing. The new bill should strengthen the protection of third
parties, and the prepayment clause should not be valid after the transfer of rights.
At the same time, the Commission noted that it was reluctant to engage the new
law in the field of marine liability insurance, which is currently being negotiated
at both the national and international levels and should avoid conflict with
international measures®. Therefore, the Commission recommended that the new
law only invalidate the prepayment clause for marine insurance in those personal

injury cases, which is consistent with the practice of the P&I Club®.

8.5 Changes Occurred At the International Level

Whether the liability insurance is separated from the compensation contract
to fill the damage, or whether the third party is allowed to file a lawsuit directly
against the insurer, it reflects the strengthening of the protection of the third
party's interests. In addition, because of this factor, the insurer's enjoyment of the

third party is subject to more and more restrictions. The United Kingdom has

(1) Huish, R., 2017. The failure of maritime sanctions enforcement against North Korea. asia policy, 23(1), 131-
152.
(2) Jervis, Barrie. Reeds Marine Insurance. A&C Black, 2013.
(3) Maurer, Andreas. "Lex maritima." In Encyclopedia of Private International Law, Edward Elgar Publishing

Limited, (2017):1114-1119.
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enacted the Employment Responsibility Act of 1969 and the Road Traffic Act of
1988, both of which prohibit the insurer from invoking third parties with certain
defences against the insured under the insurance contract. The third person has

better rights to the insurer than the insured'".

Contrary to this movement, the prepaid clause in the P&I Club implements
the traditional concept of compensation insurance. If the insured unfortunately
loses the ability to pay off, the insurer can refuse to assume insurance liability
because it has not suffered actual losses. This will create glaring inequities for
third parties. As noted above, in many states in the United States, no litigation
clauses have been abandoned, and the P&I Club's prepayment clauses are
effective in English courts, even in the Law Reform Report of the Law
Commission®. This is so because they fully take into account the unique nature
and operating mechanism of the P&I Club. The P&I Club is an international ship-
owner organization that is voluntarily organized by ship-owners to protect each
other and share the damages that are the responsibility of the ship-owner. It is a
non-profit organization. The members of the association are both insured and
insured. It is an insurer. It can be seen that giving full understanding and respect
to the rules of the P&I Club is an essential factor in safeguarding and promoting
the development of the shipping industry; and this consideration and the policy of

protecting third parties are bound to form a restraining force®.

At a time when the British domestic law was ruined, significant changes had
taken place at the international level, and there was a great spark of fire. In the
1969 International Convention on Civil Liability for Oil Pollution Damage, as a
mechanism for implementing liability established by the Convention, the
legislator introduced the concept of compulsory insurance and stipulated the third
party's direct claim to the insurer. Article 7, paragraph 8, of the Convention,

clarifies the defences that the insurer may invoke. Any claim for pollution

(1) Germano, EliZabeth, and Garrett Greene. "ST. MARY'S LAWJOURNAL." (2016).

(2) Ozdel, Melis. "I. The EU and the Carriage of Goods by Sea under Private Law and EU Regulation." In EU
Maritime Transport Law, Nomos Verlagsgesellschaft mbH & Co. KG, (2016): 95-210.

(3) Hiller, Alexander L. "The challenge of cybersecurity in the maritime domain." (2017).38-41.
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damages may be filed directly with the insurer of the ship owner responsible for
the pollution damage or other person providing financial security. In such cases,
In this case, the defendant can invoke the limit of liability determined in Article 5,
paragraph 1, regardless of whether the ship-owner has actual fault or complicity.

It can also invoke the defence of the ship owner's private ownership(l).

The defence of pollution damage originating from the ship owner's
deliberate violation may be invoked, but it shall not invoke any other security that
it may have cited in the proceedings filed by the ship-owner. The defendant has
the right to request the ship-owner to participate in the proceedings under any
circumstances. It can be seen that according to the compulsory insurance system,
a third person cannot only directly sue the insurer, but does not need first to sue
the insured to determine the responsibility, and the insurer cannot invoke it to
counter the insured's defence, including of course The prepayment clause of the
association is very different from the UK legislation. From the basis of the rights
of third parties, the rights acquired by third parties under the Act, 1930 are
transferred from the insured, and with the transfer of the insured's obligations,

they are strictly related to the contract between the insurer and the insured®.

Under the Oil Pollution Liability Convention of 1969, the rights of third
parties are obtained directly according to the special provisions of the Convention
and are independent of the rights of the insured. Therefore, the insurer must not
confront the insured's reasons against the third party's direct claim of the person.
In this sense, the third party's immediate claim is not the insured's right as
stipulated in the liability insurance contract, and the insurer is obligated to pay the
third party's insurance compensation. In short, if the law of 1930 is based on the
transfer of rights as its legal basis, then the Oil Pollution Liability Convention,
1969 is based on the original acquisition. It can be said that the compulsory
insurance and third party direct litigation system established by the Convention,

1969 marks a higher level of protection for the interests of third parties. This is the

(1) Allison, Simon. "Salvage Companies and Protection of the Marine Environment: Time to Pay the Piper?."
PhD diss., University of Western Australia, (2015):59-61
(2) Lindley, Jade. Somali piracy: A criminological perspective. Routledge, (2016):25-27
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result of the increasing importance of the marine environment for the international

community'".

At the beginning of the Liability Convention of 1969, the relevant persons
in the insurance industry once thought that the compulsory insurance system is
established could only be a one-act, but the facts show that their predictions are
wrong. The mandatory insurance system not only becomes a guarantee of the
success of the responsibility convention but also are important factors that have a
profound impact on other international legislation. The same system was adopted
in the International Convention on Liability in 1996 and Damage Compensation
for Maritime Transport of Hazardous Substances and the International Convention
on Civil Liability of 2001 for Fuel Pollution Damage. In addition, the draft
Convention on the Removal of Shipwrecks and the Protocol to the 1974 Athens
Convention currently under review by the IMO Legal Committee are also

prepared to include mandatory insurance requirements'®.

(1) Konschnik, Kate. "Regulating stability: State compensation funds for induced seismicity." Geo. Int'l Envtl. L.
Rev. 29 (2016): 227.
(2) Soyer, Baris, and Andrew Tettenborn. Maritime Liabilities in a Global and Regional Context. Informa Law

from Routledge, (2018): 17-19.
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Conclusion and Recommendations
Conclusion

From the above analysis it has been found that the prime objective of
“protection of Indemnity Insurance “that is P&I Insurance is to protect and
safeguard the rights and interest of assured and insured from the risk and threats
of the liabilities that might arise from their activities of maritime and processing
of shipments of valuable items of several third parties that might be damaged,
lost, and broken during the voyage or being shipped from one destination to
another destination. Contemporary P&I, obtainable to owners of the ship and
charter parties tends to deliver and offers comprehensive coverage for a broader
variety of liabilities, damages, losses and hazards to items and products being
voyaged. It also covers for the loss of life, and physical harms and injuries to
passengers, crew, wreck removal, and loss or damage to the property and

pollution.

Gard has increased and developed from the P&I Insurance provider of
native vessels sailors at the beginning on the 20th century, to one of the biggest
players in the “international marine insurance” industry that provides insurance
coverage for assets loss, liabilities and loss of income during cash in safe or cash
in transit. Owner of the property or an asset and Mutual P&I has the biggest
business line. As a multi-line insurance provider, with the robust rating in the
insurance market, Gard is the uniquely placed and positioned to comprehend the
how risks are suited and fit together and classify the finest products choice

ensuring service and coverage.

As observed, insurance is coverage provided by the agreement that binds the
party to indemnify another party against particular losses and damages and loss in
return for the amount of premium that is paid. Associating to the topic, it was
essential to restrict the research and thesis to specific kind of insurance, and thus it
has been done for co-insurance, reinsurance, and third parties coverage under P&I
Insurance. This insurance is the central and main liability insurance in the

shipping context. It is fundamentally the liability of the insured and assured,



ﬁ“ "l sl - ;,_fi/umn- 5o\l ;;;wn E=TR

which also covers health, injury, death, and damage to loss of the property or any

valuable items being voyaged.

The agreement and contract of insurance are whereby the insurance
provider, the P&I club will pay for the compensation to the individuals who
formulated and are bound in the contract that is the associates of the club if the
described events occur. However, the individual who is going to get the
compensation may be another individual than that one who has influenced the
insurance. In the case, the clauses of the co-insurance will be applicable. From the
above analysis, it has also been that coinsurance means and signifies that it is the
insurance contract amid the individual influencing the insurance and the insurance

provider is made to provide an advantage to more than one and multiple assured.

This assured is, in turn, is referred as the third party to the insurance
contract which is referred on the entry certificate to whom the association has
shown consent with respect the limitations to extend the cover provided to the
associate of the association or P&I club. Therefore, it is rational to declare that
the necessities and provisions found in the insurance agreement or insurance
conditions are tackled and addressed to the individual who impacted the
insurance, which is part of the agreement, inferring, as a beginning point, that the
co-insured, who is a third party to the agreement, has no direct obligations,

liabilities and duties.

Though, the P&I Insurance might be required for the possible co-insured
referring that these parties are most of the times directly engaged in the operation
of the vessel or ship and thus in a provision to break the agreement or contract
rules and clauses. In a comparative approach, it remained concluding to observe
that some of the provisions tackled and, managed to the associate might also be
addressed to the co-insured or assured. This is due to the "Doctrine of
identification" as referred in SK rule as described in the above analysis. This was
also described under the European or UK system that differentiates amid the

person influencing the insurance and the insured party.
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The individual influencing the insurance is the one when enters into the
agreement with the insurance provider whereas is the individual who has the
interest and right of protection and indemnity when a loss or damage occurs.
Differently, the particular Norwegian and UK system does not work with the idea
or the notion of co-insurance of a third party and do not distinguish amid the
individual influencing the insurance and the insured party. In this background, the
regulations and rules studied and addressed to the vessel or ship owner are also be
addressed to the third party as the individual impacting the constrict of insurance
is referred taken into account as the agent who is representing the interest of the

third party or an assignee of obligations, duties, and rights.

Under the Brazilian system, the lacking or the absence of regulations and
rules surprises any scholar who, prior to assessing the question regarding
Brazilian practices, and the approaches for co-insurance by the comparative law.
The policy and jurisprudence to assess and to evaluate the subject is extremely
restricted and only address with the fact itself, incapacitating, like fallout, the
likelihood of construction of a jurisprudential model. Consequently, the
examination of the P&I Clubs rules, statues, and regulations in particular
“SKULD P&I CLUB”, UK P&I CLUB”, and “GARD P&I CLUB” enables to
comprehend differences in each system and the terms and conditions a little bit

better.

From the above analysis, it has also been found that the P&I insurance is
able to provide comprehensive and complete coverage for third parties who could
be the co-insured under the insurance agreement as well as principal parties for
the damages and loses during vessel trip. Thus, it also tends to maintain the
appropriate balance in order to maintain and ensure the rights and obligation of
insured party and insurance provider. That is why the most appropriate rationale
for obtaining the marine insurance can be the avoidance of uncertain situations
and prevention for unforeseen risks and hazards that might arise from road, sea,
and air conditions during the shipment of the products and services from one

destination another through the vessel, road containers, or airfreight.
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This is done to prevent financial as well as non-financial loss such as
goodwill and business reputation that is done by paying a certain amount of
money that is called a premium to the insurance provider. Potential risks that
might be covered under the marine insurance coverage includes damage and loss
of vessels or ship, cargo, terminals and any cargo or transport from the point
where the inured products or items are loaded to the final destination where they
are being unloaded as per the document prepared before shipment started. Then
the insurance provider functions grounded on some particular principles and rules
that are considered during the whole procedure of marine insurance coverage.
These principles are the greatest subrogation. Good faith, a measure of indemnity,

insurable interest, and proximate cause.

From the above analysis, it has also been found that the greatest good faith
in marine coverage, the probable insured party must provide all the information
that is complete and correct and it must not contain any manipulated information
to save insurance cost or to provide wrongful disclosure to the insurance provider.
It has to be done on a voluntary basis by the insured party without hiding any
situations or concealing conditions, whether it is good or bad. Then the insurer
and agreement will make the condition for the article r clause grounded on the
data and information that is collected and provided by the broker or agent who is
working on behalf of insured of insurance provider. The greatest good faith is
needed for both the parties bound under the “marine insurance act 1906, section
17. If there is a failure to observe the complete faith by any party being insured or
insurance provider, the contract might be evaded by another party when in case

the agreement is made enforceable in court.

It can also be concluded that marine insurance providers and the P&I clubs
are governed and regulated by the provisions of the above-specified act. Marine
insurance providers provide coverage for the known and quantifiable risks that are
mainly hull and machinery insurance for owners of the ships and care insurance
for owners of cargo. With a contrasting view, the P&I clubs offers insurance
coverage for broader unknown risks, which can be called as third parties liabilities

and obligations that marine insurance providers are reluctant to provide coverage
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for. Third party risks and threats include liability of a carrier to an owner of cargo
for damage to items, the liability of a ship after collision, and any damage
resulting from environmental pollution and also war risk insurance though, some

marine insurance provider are also willing to cover war threats and risks.

It follows that any provided cargo might be insured multiple times. The
shipper and cargo owner provide conventional coverage, and the ship or vessel
will have the "P&I Insurance" cover. If the cargo is damaged or lost, the owner of
cargo must first make a claim of cargo against the vessel but afterwards might
evade liability because either, he did not result in loss or, the rules of Hague Visby
provides exceptions and exemptions from the obligation or liability. In such a
scenario, the owner of the cargo will claim against his or her own insurance
provider. If there is a failure in this, but claims against own insurance provider,
then reimbursement will be done by the client will be the application of
subrogation principle that helps to pursue and claim in own interest and rights

against the vessel.

Thus, it has also been found that Subrogation is a lawful principle where the
insurance provider takes over the creditor’s interest and rights to lawfully chase
their debtor. Subrogation rigid can arise in two diverse means. One means is with
the help of law, and the other means is with the help of a contract or an
agreement. Subrogation from law mostly arises in agreements of insurance
coverage. However, subrogation from the law is a justifiable lawful principle,
which is a segment or section of law referred to as "just enrichment". The
significance of subrogation is greatest common in the sureties and insurance areas.
It is also likely that subrogation permits rights of proprietary such as interest or
claim to ownership of products and goods. When the insured party claims for
compensation and recovery or monetary and losses rightfully by their agreement,
an insurance provider pays the compensation back to the insured party for their

damages and losses on their behalf at the time.

It has also been found from the analysis that, marine insurance providers
charge a premium amount, which is the guarantee to the insured party for full and

compressive coverage throughout the validity of the insurance policy. Whereas on
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the other hand, P&I Insurance is financed and funded not by the premium
amounts but by pool, kitty or calls that are formulated by associates of the club
contributing to the shared pool of the club out of which claims are paid. If the
pool is insufficient, the club associates will be asked to pay additional call or
amount, but if it is in surplus, the club may ask associates to reduce the call or
amount for the subsequent year. They can also make a refund for the surplus
amount to its members. Only operators of the ships or vessel with a sound and
healthy reputation will be permitted to join the club, and any club associate who
provides reckless or avoidable damages or losses, the club might ask them to

leave.

While a marine insurance provider will, on an average, compensate £70 for
every £100 got in premiums, a P&I Club pursues to run as a non-profit focussed
business. Inquisitively, the biggest “P&I Club”, “Norway’s Gard”, achieves to
syndicate shared P&I business with traditional marine insurance coverage. In this
case, the rules of marine insurance act come into force, there will be an increase in
third party, and this might consequence in conventional insurance providers losing

more finance and businesses to P&I clubs.
Recommendations

By analysing the above case and scenarios, it can be recommended to have voyage
policy in order to have the most suitable and appropriate coverage. This policy will
provide monetary and financial protection and guarantee for the goods and services
transported via vessel or ship. Thus, any loss or damage to cargo will be protected and
covered by such policy. Though, like any other insurance policy, the policy of voyage
needs the crew which is on-board to be competent and to make sure that the vessel or ship
is worthy of the sea and fit for the purpose with a capability of making the purposeful
journey. If this is not the case, then the insurer is not needed to provide any monetary
protection. The cause and the reason for the fact are that such policies are not objected to
cover against the risk that an avoidable, but instead for unforeseen threats. The policy of

the voyage is commonly utilised in the business of export, thus play a very big role in it.

Additionally, it can also be recommended that providers of vessel services
should attempt to fix the situation and items must not be damaged. In here, it will

address what the methods and procedures are to be created with the illustration of
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the container or ship. Primarily, when any problematic situation occurs such as an
engine lost power, or any damage occurs, it must be analysed or checked if there
has been any pollution or probability of pollution. Then it is recommended to

lighten or get repaired the ship before it starts to sail and start its trip.

Likewise, the arrangements must be formulated and made to analyse the
damage to the ship or vessel or any engine that has caused a problem. There also
has to be a clear and stated step to follow with an aim to get the repairs completed
and done. The member of the crew must make sure that complete records are kept
and this information has been provided to the insurance provider and the insured

party in order to avoid any conflicting situation in future.

Moreover, this information has to be preserved for the owners of ships and
vessels and insurance providers in exclusive terms and not be disclosed to any
third parties other than parties involved in the contract. Moreover, when
ultimately the repairs and the record compliance and fulfilment is done, the
salvage investigator must work to have a proper submission of the report of an
accident with the detail for insurance providers, and the copy must be provided to
ship managers as well. These measures should be taken and made sure by the
insured party and insurance party that the owner of vessel and ships has followed
these measures in order to avoid losses and insurance claims faced by "P&I

insurance clubs".
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